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CITY OF SAND SPRINGS
COUNCIL/AUTHORITY STAFF REPORT
MEETING DATE: July 10, 2019

SUBJECT:
RESOLUTION NO. 20-01 – APPROVING NECESSARY APPROPRIATIONS, A
CONTRACT FOR CONSTRUCTION, AUTHORIZING PAYMENTS AND
AUTHORIZING THE SIGNATURE OF ALL RELATED DOCUMENTS
REGARDING BID NO. 1068 SAND SPRINGS CITY HALL REMODEL
PROJECT.
STAFF RECOMMENDATION:
Approval of Resolution No. 20-01, a resolution approving necessary
appropriations, a contract for construction, authorizing payments and authorizing the
signature of all related documents regarding Bid No. 1068 Sand Springs City Hall
Remodel project.
BACKGROUND AND HISTORY:
On August 26, 2013, City Council approved Resolution No. 14-05, a resolution
calling for a General Obligation Bond Election for a variety of propositions
On November 12, 2013, a General Obligation Bond Election was held, resulting
in the approval of Proposition No. 2, in the amount of $735,000, for the purpose of
constructing, renovating, repairing, and improving the municipal building and facilities
owned exclusively by the City.
Unfortunately, Proposition No. 1 for the construction of a new public safety facility
failed. The plans for the Sand Springs City Hall Remodel project were put on hold until
such time that funds were available to construct a public safety center.
On July 27, 2015, City Council approved Ordinance No. 1267 regarding the
levying and assessing a sales tax and Resolution No. 16-03, regarding the levying and
assessing a sales tax election for a new public safety building.
The special sales tax election was held on October 13, 2015, resulting in
approval of the levying and assessing a sales tax for a public safety building.

Construction of the new Billie A. Hall Public Safety Center began on or about
December 17, 2018 and is expected to be completed in late summer 2019.
With the construction of the public safety center almost complete, bids were
accepted and publically opened on June 20, 2019, for the Sand Springs City Hall
Remodel project.
Four (4) bids were received, with Magnum Construction as the low and/or best
bid for the project.
BUGETARY IMPACT:
If approved, a Transfer of Appropriation within the MA Water Utility Fund for an
increase to the Expenditures – Transfers Out: 2014 GO Bond Fund line item in the
amount of $300,000; a decrease to the Ending Unrestricted Net Assets line item in the
amount of $300,000; and within the GO Bond 2014 Fund for an increase to the
Revenues – Transfers In: MA Water Utility Fund line item in the amount of $300,000;
an increase to the Revenues – GO Bond Proceeds line item in the amount of $735,000;
and an increase to the Expenditures – Municipal Bldg. Improvements line item in the
amount of $1,035,000.
COMPILED AND PRESENTED BY: Brad Bates, City Planner
ATTACHMENT: Resolution No. 20-01, Bid Tab, Magnum Construction’s Bid, letter of
recommendation, and proposed construction contract.

CITY OF SAND SPRINGS
SAND SPRINGS, OKLAHOMA
RESOLUTION No. 20-01
A RESOLUTION APPROVING NECESSARY APPROPRIATIONS, A CONTRACT
FOR CONSTRUCTION, AUTHORIZING PAYMENTS AND AUTHORIZING THE
SIGNATURE OF ALL RELATED DOCUMENTS
WHEREAS, the City of Sand Springs has received bids after advertising and is ready to
proceed with the described project: Bid No. 1068 Sand Springs City Hall Remodel;
WHEREAS, in order to fund the contract, a transfer of appropriations as outlined below is
necessary;
WHEREAS, authorizing execution of a contract and payments pursuant to the contract is
necessary to construct this project;
WHEREAS, approval of the documents associated with this project are in the best interest
of the citizens of the City of Sand Springs;
THEREFORE, BE IT RESOLVED by the City Council of the City of Sand Springs as
follows:
1.

The following Transfer of Appropriation within the following funds is approved:
MA Water Utility Fund
Increase:
Expenditures– Transfers Out: 2014 GO Bond Fund

$300,000

Decrease:

$300,000

Ending Unrestricted Fund Balance

GO Bond 2014 Fund
Increase:
Revenues- Transfers In: MA Water Utility Fund
Revenues- GO Bond Proceeds
Expenditures- Municipal Bldg. Improvements

$300,000
$735,000
$1,035,000

2.

Bid No. 1068 is awarded to Magnum Construction, for the Base Bid in the amount
of $719,900; alternates 1-6 in the amount of $150,500; for a total of $870,400; as
the lowest and best bid pursuant to state law.

3.

The Mayor and/or City Manager are authorized to sign all documents associated
with approval of a contract for the project and to issue a notice to proceed upon
receipt of all necessary bonds and an insurance certificate.

4.

All payments required pursuant to the agreement are authorized.

5.

City staff is authorized to execute any change orders necessary to complete the
project within the budgeted amount.

6.

The current budget has appropriated $100,000 for building necessities. City staff
is authorized to approve additional contracts and/or purchases for items (such
audio/video system, furniture and misc office fixtures, security system, etc.) not
included in the construction portion of the project, for an amount not to exceed the
budgeted funds.

This Resolution is approved in open meeting of the City Council of the City of Sand
Springs, Oklahoma, on the 10th day of July, 2019.

CITY OF SAND SPRINGS, OKLAHOMA

_________________________________
James O. Spoon, Mayor
ATTEST:

_____________________________
Janice L. Almy, City Clerk

Approved as to Form:

______________________________
David L. Weatherford, City Attorney

June 28, 2019

Mr. Brad Bates
City of Sand Springs
Planning Director
100 E. Broadway St.
Sand Springs, OK 74063
RE:

City of Sand Springs City Hall Renovation

Dear Mr. Bates,
Bids for the above mentioned project were received and opened publicly on June 20, 2019.
Four responsive bids were received. Of the four bids Magnum Construction INC, with a bid of $870,400
for the Base Bid plus Add Alternates 1 thru 6, was the lowest responsive bidder.
We recommend that the contract be awarded to Magnum Construction INC for the total Base Bid plus
any additional alternates that the City of Sand Springs wishes to accept.
GH2 Architects has successfully completed several renovation projects with Magnum Construction INC.
These include a City of Broken City Hall Renovation, City of Broken Arrow Battle Creek Golf Course,
Multiple Unites States Postal Service projects, and an Oklahoma Turnpike Authority Storage
Conversion.
Sincerely,
GH2 ARCHITECTS, LLC

Timothy Herzer, AIA
Project Manager

cc:

GH2 Project Team
Project file
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Standard Form of Agreement Between Owner and Contractor where the basis
of payment is a Stipulated Sum
AGREEMENT made as of the day of in the year
(In words, indicate day, month and year.)
BETWEEN the Owner:
(Name, legal status, address and other information)
City of Sand Springs
100 E. Broadway St.
Sand Springs, OK 74063
Telephone Number: 918.246.2500
and the Contractor:
(Name, legal status, address and other information)
Magnum Construction, INC.
PO Box 707
Broken Arrow, OK 74013
Telephone Number: 918.251.8667
Fax Number: 918.251.1025
for the following Project:
(Name, location and detailed description)
City of Sand Springs City Hall Renovation
100 E. Boardway St.
Sand Springs, OK 74063
renovation to the Sand Springs City Hall
The Architect:
(Name, legal status, address and other information)

ADDITIONS AND DELETIONS:
The author of this document has
added information needed for its
completion. The author may also
have revised the text of the original
AIA standard form. An Additions and
Deletions Report that notes added
information as well as revisions to
the standard form text is available
from the author and should be
reviewed. A vertical line in the left
margin of this document indicates
where the author has added
necessary information and where
the author has added to or deleted
from the original AIA text.
This document has important legal
consequences. Consultation with an
attorney is encouraged with respect
to its completion or modification.
The parties should complete
A101™–2017, Exhibit A, Insurance
and Bonds, contemporaneously with
this Agreement. AIA Document
A201™–2017, General Conditions
of the Contract for Construction, is
adopted in this document by
reference. Do not use with other
general conditions unless this
document is modified.

GH2 Architects, LLC
320 S. Boston Ave
STE 100
Tulsa, OK 74103

The Owner and Contractor agree as follows.

Init.
/
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8 MISCELLANEOUS PROVISIONS
9 ENUMERATION OF CONTRACT DOCUMENTS
EXHIBIT A INSURANCE AND BONDS
ARTICLE 1 THE CONTRACT DOCUMENTS
The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary, and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed
in this Agreement, and Modifications issued after execution of this Agreement, all of which form the Contract, and
are as fully a part of the Contract as if attached to this Agreement or repeated herein. The Contract represents the
entire and integrated agreement between the parties hereto and supersedes prior negotiations, representations, or
agreements, either written or oral. An enumeration of the Contract Documents, other than a Modification, appears in
Article 9.
ARTICLE 2 THE WORK OF THIS CONTRACT
The Contractor shall fully execute the Work described in the Contract Documents, except as specifically indicated in
the Contract Documents to be the responsibility of others.
ARTICLE 3 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
§ 3.1 The date of commencement of the Work shall be:
(Check one of the following boxes.)
[

]

[X ]
[

]

The date of this Agreement.
A date set forth in a notice to proceed issued by the Owner.
Established as follows:
(Insert a date or a means to determine the date of commencement of the Work.)

If a date of commencement of the Work is not selected, then the date of commencement shall be the date of this
Agreement.
§ 3.2 The Contract Time shall be measured from the date of commencement of the Work.
§ 3.3 Substantial Completion
§ 3.3.1 Subject to adjustments of the Contract Time as provided in the Contract Documents, the Contractor shall
achieve Substantial Completion of the entire Work:
Init.
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(Check one of the following boxes and complete the necessary information.)
[

]

[X ]

Not later than

(

) calendar days from the date of commencement of the Work.

By the following date: January 28, 2020.

§ 3.3.2 Subject to adjustments of the Contract Time as provided in the Contract Documents, if portions of the Work
are to be completed prior to Substantial Completion of the entire Work, the Contractor shall achieve Substantial
Completion of such portions by the following dates:
Portion of Work

Substantial Completion Date

§ 3.3.3 If the Contractor fails to achieve Substantial Completion as provided in this Section 3.3, liquidated damages,
if any, shall be assessed as set forth in Section 4.5.
ARTICLE 4 CONTRACT SUM
§ 4.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor’s performance of the
Contract. The Contract Sum shall be Eight Hundred and Seventy Thousand Four Hundred Dollars and Zero Cents
($ 870400.00 ), subject to additions and deductions as provided in the Contract Documents.
§ 4.2 Alternates
§ 4.2.1 Alternates, if any, included in the Contract Sum:
Item
Alternate #1: Jail Renovation
Alternate #2: Existing Council Chambers
Alternate #3: New Doors
Alternate #4: Bullet Resistant Partition
Alternate #5: Second Level Carpet and
Base
Alternate #6: Second Level Paint

Price
$34,000
$55,700
$4,100
$3,300
$45,900
$7,500

§ 4.2.2 Subject to the conditions noted below, the following alternates may be accepted by the Owner following
execution of this Agreement. Upon acceptance, the Owner shall issue a Modification to this Agreement.
(Insert below each alternate and the conditions that must be met for the Owner to accept the alternate.)
Item

Price

Conditions for Acceptance

§ 4.3 Allowances, if any, included in the Contract Sum:
(Identify each allowance.)
Item
Standoff Lettering Signage

Price
$2,000

§ 4.4 Unit prices, if any:
(Identify the item and state the unit price and quantity limitations, if any, to which the unit price will be applicable.)
Item

Units and Limitations

Price per Unit ($0.00)

§ 4.5 Liquidated damages, if any:
(Insert terms and conditions for liquidated damages, if any.)
Liquidated damages in the amount of $500 per day.
Init.
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§ 4.6 Other:
(Insert provisions for bonus or other incentives, if any, that might result in a change to the Contract Sum.)

ARTICLE 5 PAYMENTS
§ 5.1 Progress Payments
§ 5.1.1 Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for
Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum to the
Contractor as provided below and elsewhere in the Contract Documents.
§ 5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of
the month, or as follows:

§ 5.1.3 Provided that an Application for Payment is received by the Architect not later than the day of a month, the
Owner shall make payment of the amount certified to the Contractor not later than the day of the month. If an
Application for Payment is received by the Architect after the application date fixed above, payment of the amount
certified shall be made by the Owner not later than ( ) days after the Architect receives the Application for
Payment.
(Federal, state or local laws may require payment within a certain period of time.)
Fixed at the pre-construction meeting
§ 5.1.4 Each Application for Payment shall be based on the most recent schedule of values submitted by the
Contractor in accordance with the Contract Documents. The schedule of values shall allocate the entire Contract
Sum among the various portions of the Work. The schedule of values shall be prepared in such form, and supported
by such data to substantiate its accuracy, as the Architect may require. This schedule of values shall be used as a
basis for reviewing the Contractor’s Applications for Payment.
§ 5.1.5 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end
of the period covered by the Application for Payment.
§ 5.1.6 In accordance with AIA Document A201™–2017, General Conditions of the Contract for Construction, and
subject to other provisions of the Contract Documents, the amount of each progress payment shall be computed as
follows:
§ 5.1.6.1 The amount of each progress payment shall first include:
.1 That portion of the Contract Sum properly allocable to completed Work;
.2 That portion of the Contract Sum properly allocable to materials and equipment delivered and suitably
stored at the site for subsequent incorporation in the completed construction, or, if approved in
advance by the Owner, suitably stored off the site at a location agreed upon in writing; and
.3 That portion of Construction Change Directives that the Architect determines, in the Architect’s
professional judgment, to be reasonably justified.
§ 5.1.6.2 The amount of each progress payment shall then be reduced by:
.1 The aggregate of any amounts previously paid by the Owner;
.2 The amount, if any, for Work that remains uncorrected and for which the Architect has previously
withheld a Certificate for Payment as provided in Article 9 of AIA Document A201–2017;
.3 Any amount for which the Contractor does not intend to pay a Subcontractor or material supplier,
unless the Work has been performed by others the Contractor intends to pay;
.4 For Work performed or defects discovered since the last payment application, any amount for which
the Architect may withhold payment, or nullify a Certificate of Payment in whole or in part, as
provided in Article 9 of AIA Document A201–2017; and
.5 Retainage withheld pursuant to Section 5.1.7.
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§ 5.1.7 Retainage
§ 5.1.7.1 For each progress payment made prior to Substantial Completion of the Work, the Owner may withhold the
following amount, as retainage, from the payment otherwise due:
(Insert a percentage or amount to be withheld as retainage from each Application for Payment. The amount of
retainage may be limited by governing law.)
5%
§ 5.1.7.1.1 The following items are not subject to retainage:
(Insert any items not subject to the withholding of retainage, such as general conditions, insurance, etc.)

§ 5.1.7.2 Reduction or limitation of retainage, if any, shall be as follows:
(If the retainage established in Section 5.1.7.1 is to be modified prior to Substantial Completion of the entire Work,
including modifications for Substantial Completion of portions of the Work as provided in Section 3.3.2, insert
provisions for such modifications.)

§ 5.1.7.3 Except as set forth in this Section 5.1.7.3, upon Substantial Completion of the Work, the Contractor may
submit an Application for Payment that includes the retainage withheld from prior Applications for Payment
pursuant to this Section 5.1.7. The Application for Payment submitted at Substantial Completion shall not include
retainage as follows:
(Insert any other conditions for release of retainage upon Substantial Completion.)

§ 5.1.8 If final completion of the Work is materially delayed through no fault of the Contractor, the Owner shall pay
the Contractor any additional amounts in accordance with Article 9 of AIA Document A201–2017.
§ 5.1.9 Except with the Owner’s prior approval, the Contractor shall not make advance payments to suppliers for
materials or equipment which have not been delivered and stored at the site.
§ 5.2 Final Payment
§ 5.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Contractor when
.1 the Contractor has fully performed the Contract except for the Contractor’s responsibility to correct
Work as provided in Article 12 of AIA Document A201–2017, and to satisfy other requirements, if
any, which extend beyond final payment; and
.2 a final Certificate for Payment has been issued by the Architect.
§ 5.2.2 The Owner’s final payment to the Contractor shall be made no later than 30 days after the issuance of the
Architect’s final Certificate for Payment, or as follows:

§ 5.3 Interest
Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated
below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is
located.
(Insert rate of interest agreed upon, if any.)
%
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ARTICLE 6 DISPUTE RESOLUTION
§ 6.1 Initial Decision Maker
The Architect will serve as the Initial Decision Maker pursuant to Article 15 of AIA Document A201–2017, unless
the parties appoint below another individual, not a party to this Agreement, to serve as the Initial Decision Maker.
(If the parties mutually agree, insert the name, address and other contact information of the Initial Decision Maker,
if other than the Architect.)

§ 6.2 Binding Dispute Resolution
For any Claim subject to, but not resolved by, mediation pursuant to Article 15 of AIA Document A201–2017, the
method of binding dispute resolution shall be as follows:
(Check the appropriate box.)
[ ]
[X]
[ ]

Arbitration pursuant to Section 15.4 of AIA Document A201–2017
Litigation in a court of competent jurisdiction
Other (Specify)

If the Owner and Contractor do not select a method of binding dispute resolution, or do not subsequently agree in
writing to a binding dispute resolution method other than litigation, Claims will be resolved by litigation in a court
of competent jurisdiction.
ARTICLE 7 TERMINATION OR SUSPENSION
§ 7.1 The Contract may be terminated by the Owner or the Contractor as provided in Article 14 of AIA Document
A201–2017.
§ 7.1.1 If the Contract is terminated for the Owner’s convenience in accordance with Article 14 of AIA Document
A201–2017, then the Owner shall pay the Contractor a termination fee as follows:
(Insert the amount of, or method for determining, the fee, if any, payable to the Contractor following a termination
for the Owner’s convenience.)

§ 7.2 The Work may be suspended by the Owner as provided in Article 14 of AIA Document A201–2017.
ARTICLE 8 MISCELLANEOUS PROVISIONS
§ 8.1 Where reference is made in this Agreement to a provision of AIA Document A201–2017 or another Contract
Document, the reference refers to that provision as amended or supplemented by other provisions of the Contract
Documents.
§ 8.2 The Owner’s representative:
(Name, address, email address, and other information)
Brad Bates
100 E. Broadway St.
Sand Springs, OK 74063
Telephone Number: 918.246.2575
Email Address: btbates@sandspringsok.org
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§ 8.3 The Contractor’s representative:
(Name, address, email address, and other information)
Robert Catcher
Telephone Number: 918.251.8667
Fax Number: 918.251.1025
Mobile Number: 918.277.2530
Email Address: RCatcher@magnumconstruction.com
§ 8.4 Neither the Owner’s nor the Contractor’s representative shall be changed without ten days’ prior notice to the
other party.
§ 8.5 Insurance and Bonds
§ 8.5.1 The Owner and the Contractor shall purchase and maintain insurance as set forth in AIA Document A101™–
2017, Standard Form of Agreement Between Owner and Contractor where the basis of payment is a Stipulated Sum,
Exhibit A, Insurance and Bonds, and elsewhere in the Contract Documents.
§ 8.5.2 The Contractor shall provide bonds as set forth in AIA Document A101™–2017 Exhibit A, and elsewhere in
the Contract Documents.

(Paragraphs Deleted)

§ 8.7 Other provisions:

ARTICLE 9 ENUMERATION OF CONTRACT DOCUMENTS
§ 9.1 This Agreement is comprised of the following documents:
.1 AIA Document A101™–2017, Standard Form of Agreement Between Owner and Contractor
.3

AIA Document A201™–2017, General Conditions of the Contract for Construction

(Paragraphs Deleted)
.5 Drawings
Drawings are those contained within the drawings dated 5/51/2019 and issued in addenda
Number
Title
Date
.6 Specifications
Specifications are those contained within the project manual dated 5/21/2019 and inssued in addenda
Section
Title
Date
Pages

.7 Addenda, if any:
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Number
Addendum 1
Addendum 2
Addendum 3
Addendum 4
Addendum 5

Date
6/4/2019
6/5/2019
6/10/2019
6/11/2019
6/17/2019

Pages

Portions of Addenda relating to bidding or proposal requirements are not part of the Contract
Documents unless the bidding or proposal requirements are also enumerated in this Article 9.
.8 Other Exhibits:
(Check all boxes that apply and include appropriate information identifying the exhibit where
required.)
(Paragraphs Deleted)

(Paragraph Deleted)
(Table Deleted)
[

]

Supplementary and other Conditions of the Contract:
Document
section 00 7300
.9

Title
Supplementary
Conditions

Date
5/21/2019

Pages
2

Other documents, if any, listed below:
(List here any additional documents that are intended to form part of the Contract Documents. AIA
Document A201™–2017 provides that the advertisement or invitation to bid, Instructions to Bidders,
sample forms, the Contractor’s bid or proposal, portions of Addenda relating to bidding or proposal
requirements, and other information furnished by the Owner in anticipation of receiving bids or
proposals, are not part of the Contract Documents unless enumerated in this Agreement. Any such
documents should be listed here only if intended to be part of the Contract Documents.)

This Agreement entered into as of the day and year first written above.
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OWNER (Signature)

CONTRACTOR (Signature)

(Printed name and title)

(Printed name and title)
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Additions and Deletions Report for
TM

®

AIA Document A101 – 2017
This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text.
Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated
simultaneously by AIA software at 14:55:10 ET on 06/28/2019.

PAGE 1
City of Sand Springs
100 E. Broadway St.
Sand Springs, OK 74063
Telephone Number: 918.246.2500
...
Magnum Construction, INC.
PO Box 707
Broken Arrow, OK 74013
Telephone Number: 918.251.8667
Fax Number: 918.251.1025
...
City of Sand Springs City Hall Renovation
100 E. Boardway St.
Sand Springs, OK 74063
renovation to the Sand Springs City Hall
...
GH2 Architects, LLC
320 S. Boston Ave
STE 100
Tulsa, OK 74103

PAGE 2
[X ]

A date set forth in a notice to proceed issued by the Owner.

PAGE 3
[X ]

By the following date: January 28, 2020.

...
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§ 4.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor’s performance of the
Contract. The Contract Sum shall be Eight Hundred and Seventy Thousand Four Hundred Dollars and Zero Cents
($ 870400.00 ), subject to additions and deductions as provided in the Contract Documents.
...
Alternate #1: Jail Renovation
Alternate #2: Existing Council Chambers
Alternate #3: New Doors
Alternate #4: Bullet Resistant Partition
Alternate #5: Second Level Carpet and
Base
Alternate #6: Second Level Paint

$34,000
$55,700
$4,100
$3,300
$45,900

Standoff Lettering Signage

$2,000

$7,500

...
...
Liquidated damages in the amount of $500 per day.
PAGE 4
Fixed at the pre-construction meeting
PAGE 5
5%
PAGE 6
[X]

Litigation in a court of competent jurisdiction

...
Brad Bates
100 E. Broadway St.
Sand Springs, OK 74063
Telephone Number: 918.246.2575
Email Address: btbates@sandspringsok.org
PAGE 7
Robert Catcher
Telephone Number: 918.251.8667
Fax Number: 918.251.1025
Mobile Number: 918.277.2530
Email Address: RCatcher@magnumconstruction.com
...
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§ 8.6 Notice in electronic format, pursuant to Article 1 of AIA Document A201–2017, may be given in accordance
with AIA Document E203™–2013, Building Information Modeling and Digital Data Exhibit, if completed, or as
otherwise set forth below:
...
(If other than in accordance with AIA Document E203–2013, insert requirements for delivering notice in electronic
format such as name, title, and email address of the recipient and whether and how the system will be required to
generate a read receipt for the transmission.)
...
.2

AIA Document A101™–2017, Exhibit A, Insurance and Bonds

.4

AIA Document E203™–2013, Building Information Modeling and Digital Data Exhibit, dated as
indicated below:

...

...
(Insert the date of the E203-2013 incorporated into this Agreement.)
...
Drawings are those contained within the drawings dated 5/51/2019 and issued in addenda
...
Specifications are those contained within the project manual dated 5/21/2019 and inssued in addenda
PAGE 8
Addendum 1
Addendum 2
Addendum 3
Addendum 4
Addendum 5

6/4/2019
6/5/2019
6/10/2019
6/11/2019
6/17/2019

...
[ ]

AIA Document E204™–2017, Sustainable Projects Exhibit, dated as indicated below:

...
(Insert the date of the E204-2017 incorporated into this Agreement.)
...
[ ]

The Sustainability Plan:
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...
Title

Date

Pages

section 00 7300

Supplementary
Conditions

5/21/2019

...
2
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Certification of Document's Authenticity
AIA® Document D401™ – 2003

I, , hereby certify, to the best of my knowledge, information and belief, that I created the attached final document
simultaneously with its associated Additions and Deletions Report and this certification at 14:55:10 ET on 06/28/2019
under Order No. 8244841089 from AIA Contract Documents software and that in preparing the attached final
document I made no changes to the original text of AIA® Document A101TM - 2017, Standard Form of Agreement
Between Owner and Contractor where the basis of payment is a Stipulated Sum, as published by the AIA in its
software, other than those additions and deletions shown in the associated Additions and Deletions Report.

_____________________________________________________________
(Signed)

_____________________________________________________________
(Title)

_____________________________________________________________
(Dated)
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Document A201 – 2017
TM

General Conditions of the Contract for Construction
for the following PROJECT:
(Name and location or address)
City of Sand Springs City Hall Renovation
100 E. Broadway St.
Sand Springs, OK 74063
THE OWNER:
(Name, legal status and address)
City of Sand Springs
100 E. Broadway St.
Sand Springs, OK 74063
THE ARCHITECT:
(Name, legal status and address)
GH2 Architects, LLC
320 S. Boston Ave.
STE 100
Tulsa, OK 74103
TABLE OF ARTICLES
1 GENERAL PROVISIONS
2 OWNER

ADDITIONS AND DELETIONS:
The author of this document has
added information needed for its
completion. The author may also
have revised the text of the original
AIA standard form. An Additions and
Deletions Report that notes added
information as well as revisions to
the standard form text is available
from the author and should be
reviewed. A vertical line in the left
margin of this document indicates
where the author has added
necessary information and where
the author has added to or deleted
from the original AIA text.
This document has important legal
consequences. Consultation with an
attorney is encouraged with respect
to its completion or modification.
For guidance in modifying this
document to include supplementary
conditions, see AIA Document
A503™, Guide for Supplementary
Conditions.

3 CONTRACTOR
4 ARCHITECT
5 SUBCONTRACTORS
6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS
7 CHANGES IN THE WORK
8 TIME
9 PAYMENTS AND COMPLETION
10 PROTECTION OF PERSONS AND PROPERTY
11 INSURANCE AND BONDS
12 UNCOVERING AND CORRECTION OF WORK
13 MISCELLANEOUS PROVISIONS

Init.
/
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14 TERMINATION OR SUSPENSION OF THE CONTRACT
15 CLAIMS AND DISPUTES

Init.
/
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INDEX
(Topics and numbers in bold are Section headings.)
Acceptance of Nonconforming Work
9.6.6, 9.9.3, 12.3
Acceptance of Work
9.6.6, 9.8.2, 9.9.3, 9.10.1, 9.10.3, 12.3
Access to Work
3.16, 6.2.1, 12.1
Accident Prevention
10
Acts and Omissions
3.2, 3.3.2, 3.12.8, 3.18, 4.2.3, 8.3.1, 9.5.1, 10.2.5,
10.2.8, 13.3.2, 14.1, 15.1.2, 15.2
Addenda
1.1.1
Additional Costs, Claims for
3.7.4, 3.7.5, 10.3.2, 15.1.5
Additional Inspections and Testing
9.4.2, 9.8.3, 12.2.1, 13.4
Additional Time, Claims for
3.2.4, 3.7.4, 3.7.5, 3.10.2, 8.3.2, 15.1.6
Administration of the Contract
3.1.3, 4.2, 9.4, 9.5
Advertisement or Invitation to Bid
1.1.1
Aesthetic Effect
4.2.13
Allowances
3.8
Applications for Payment
4.2.5, 7.3.9, 9.2, 9.3, 9.4, 9.5.1, 9.5.4, 9.6.3, 9.7, 9.10
Approvals
2.1.1, 2.3.1, 2.5, 3.1.3, 3.10.2, 3.12.8, 3.12.9,
3.12.10.1, 4.2.7, 9.3.2, 13.4.1
Arbitration
8.3.1, 15.3.2, 15.4
ARCHITECT
4
Architect, Definition of
4.1.1
Architect, Extent of Authority
2.5, 3.12.7, 4.1.2, 4.2, 5.2, 6.3, 7.1.2, 7.3.4, 7.4, 9.2,
9.3.1, 9.4, 9.5, 9.6.3, 9.8, 9.10.1, 9.10.3, 12.1, 12.2.1,
13.4.1, 13.4.2, 14.2.2, 14.2.4, 15.1.4, 15.2.1
Architect, Limitations of Authority and
Responsibility
2.1.1, 3.12.4, 3.12.8, 3.12.10, 4.1.2, 4.2.1, 4.2.2,
4.2.3, 4.2.6, 4.2.7, 4.2.10, 4.2.12, 4.2.13, 5.2.1, 7.4,
9.4.2, 9.5.4, 9.6.4, 15.1.4, 15.2
Architect’s Additional Services and Expenses
2.5, 12.2.1, 13.4.2, 13.4.3, 14.2.4
Architect’s Administration of the Contract
3.1.3, 3.7.4, 15.2, 9.4.1, 9.5
Architect’s Approvals
Init.
/

2.5, 3.1.3, 3.5, 3.10.2, 4.2.7
Architect’s Authority to Reject Work
3.5, 4.2.6, 12.1.2, 12.2.1
Architect’s Copyright
1.1.7, 1.5
Architect’s Decisions
3.7.4, 4.2.6, 4.2.7, 4.2.11, 4.2.12, 4.2.13, 4.2.14, 6.3,
7.3.4, 7.3.9, 8.1.3, 8.3.1, 9.2, 9.4.1, 9.5, 9.8.4, 9.9.1,
13.4.2, 15.2
Architect’s Inspections
3.7.4, 4.2.2, 4.2.9, 9.4.2, 9.8.3, 9.9.2, 9.10.1, 13.4
Architect’s Instructions
3.2.4, 3.3.1, 4.2.6, 4.2.7, 13.4.2
Architect’s Interpretations
4.2.11, 4.2.12
Architect’s Project Representative
4.2.10
Architect’s Relationship with Contractor
1.1.2, 1.5, 2.3.3, 3.1.3, 3.2.2, 3.2.3, 3.2.4, 3.3.1, 3.4.2,
3.5, 3.7.4, 3.7.5, 3.9.2, 3.9.3, 3.10, 3.11, 3.12, 3.16,
3.18, 4.1.2, 4.2, 5.2, 6.2.2, 7, 8.3.1, 9.2, 9.3, 9.4, 9.5,
9.7, 9.8, 9.9, 10.2.6, 10.3, 11.3, 12, 13.3.2, 13.4, 15.2
Architect’s Relationship with Subcontractors
1.1.2, 4.2.3, 4.2.4, 4.2.6, 9.6.3, 9.6.4, 11.3
Architect’s Representations
9.4.2, 9.5.1, 9.10.1
Architect’s Site Visits
3.7.4, 4.2.2, 4.2.9, 9.4.2, 9.5.1, 9.9.2, 9.10.1, 13.4
Asbestos
10.3.1
Attorneys’ Fees
3.18.1, 9.6.8, 9.10.2, 10.3.3
Award of Separate Contracts
6.1.1, 6.1.2
Award of Subcontracts and Other Contracts for
Portions of the Work
5.2
Basic Definitions
1.1
Bidding Requirements
1.1.1
Binding Dispute Resolution
8.3.1, 9.7, 11.5, 13.1, 15.1.2, 15.1.3, 15.2.1, 15.2.5,
15.2.6.1, 15.3.1, 15.3.2, 15.3.3, 15.4.1
Bonds, Lien
7.3.4.4, 9.6.8, 9.10.2, 9.10.3
Bonds, Performance, and Payment
7.3.4.4, 9.6.7, 9.10.3, 11.1.2, 11.1.3, 11.5
Building Information Models Use and Reliance
1.8
Building Permit
3.7.1
Capitalization
1.3
Certificate of Substantial Completion
9.8.3, 9.8.4, 9.8.5

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by The
American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties.
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 15:19:57 ET on 06/28/2019 under Order No.
8244841089 which expires on 02/26/2020, and is not for resale.
User Notes:
(3B9ADA5E)

3

Certificates for Payment
4.2.1, 4.2.5, 4.2.9, 9.3.3, 9.4, 9.5, 9.6.1, 9.6.6, 9.7,
9.10.1, 9.10.3, 14.1.1.3, 14.2.4, 15.1.4
Certificates of Inspection, Testing or Approval
13.4.4
Certificates of Insurance
9.10.2
Change Orders
1.1.1, 3.4.2, 3.7.4, 3.8.2.3, 3.11, 3.12.8, 4.2.8, 5.2.3,
7.1.2, 7.1.3, 7.2, 7.3.2, 7.3.7, 7.3.9, 7.3.10, 8.3.1,
9.3.1.1, 9.10.3, 10.3.2, 11.2, 11.5, 12.1.2
Change Orders, Definition of
7.2.1
CHANGES IN THE WORK
2.2.2, 3.11, 4.2.8, 7, 7.2.1, 7.3.1, 7.4, 8.3.1, 9.3.1.1,
11.5
Claims, Definition of
15.1.1
Claims, Notice of
1.6.2, 15.1.3
CLAIMS AND DISPUTES
3.2.4, 6.1.1, 6.3, 7.3.9, 9.3.3, 9.10.4, 10.3.3, 15, 15.4
Claims and Timely Assertion of Claims
15.4.1
Claims for Additional Cost
3.2.4, 3.3.1, 3.7.4, 7.3.9, 9.5.2, 10.2.5, 10.3.2, 15.1.5
Claims for Additional Time
3.2.4, 3.3.1, 3.7.4, 6.1.1, 8.3.2, 9.5.2, 10.3.2, 15.1.6
Concealed or Unknown Conditions, Claims for
3.7.4
Claims for Damages
3.2.4, 3.18, 8.3.3, 9.5.1, 9.6.7, 10.2.5, 10.3.3, 11.3,
11.3.2, 14.2.4, 15.1.7
Claims Subject to Arbitration
15.4.1
Cleaning Up
3.15, 6.3
Commencement of the Work, Conditions Relating to
2.2.1, 3.2.2, 3.4.1, 3.7.1, 3.10.1, 3.12.6, 5.2.1, 5.2.3,
6.2.2, 8.1.2, 8.2.2, 8.3.1, 11.1, 11.2, 15.1.5
Commencement of the Work, Definition of
8.1.2
Communications
3.9.1, 4.2.4
Completion, Conditions Relating to
3.4.1, 3.11, 3.15, 4.2.2, 4.2.9, 8.2, 9.4.2, 9.8, 9.9.1,
9.10, 12.2, 14.1.2, 15.1.2
COMPLETION, PAYMENTS AND
9
Completion, Substantial
3.10.1, 4.2.9, 8.1.1, 8.1.3, 8.2.3, 9.4.2, 9.8, 9.9.1,
9.10.3, 12.2, 15.1.2
Compliance with Laws
2.3.2, 3.2.3, 3.6, 3.7, 3.12.10, 3.13, 9.6.4, 10.2.2,
13.1, 13.3, 13.4.1, 13.4.2, 13.5, 14.1.1, 14.2.1.3,
15.2.8, 15.4.2, 15.4.3
Concealed or Unknown Conditions
Init.
/

3.7.4, 4.2.8, 8.3.1, 10.3
Conditions of the Contract
1.1.1, 6.1.1, 6.1.4
Consent, Written
3.4.2, 3.14.2, 4.1.2, 9.8.5, 9.9.1, 9.10.2, 9.10.3, 13.2,
15.4.4.2
Consolidation or Joinder
15.4.4
CONSTRUCTION BY OWNER OR BY
SEPARATE CONTRACTORS
1.1.4, 6
Construction Change Directive, Definition of
7.3.1
Construction Change Directives
1.1.1, 3.4.2, 3.11, 3.12.8, 4.2.8, 7.1.1, 7.1.2, 7.1.3,
7.3, 9.3.1.1
Construction Schedules, Contractor’s
3.10, 3.11, 3.12.1, 3.12.2, 6.1.3, 15.1.6.2
Contingent Assignment of Subcontracts
5.4, 14.2.2.2
Continuing Contract Performance
15.1.4
Contract, Definition of
1.1.2
CONTRACT, TERMINATION OR SUSPENSION
OF THE
5.4.1.1, 5.4.2, 11.5, 14
Contract Administration
3.1.3, 4, 9.4, 9.5
Contract Award and Execution, Conditions Relating
to
3.7.1, 3.10, 5.2, 6.1
Contract Documents, Copies Furnished and Use of
1.5.2, 2.3.6, 5.3
Contract Documents, Definition of
1.1.1
Contract Sum
2.2.2, 2.2.4, 3.7.4, 3.7.5, 3.8, 3.10.2, 5.2.3, 7.3, 7.4,
9.1, 9.2, 9.4.2, 9.5.1.4, 9.6.7, 9.7, 10.3.2, 11.5, 12.1.2,
12.3, 14.2.4, 14.3.2, 15.1.4.2, 15.1.5, 15.2.5
Contract Sum, Definition of
9.1
Contract Time
1.1.4, 2.2.1, 2.2.2, 3.7.4, 3.7.5, 3.10.2, 5.2.3, 6.1.5,
7.2.1.3, 7.3.1, 7.3.5, 7.3.6, 7, 7, 7.3.10, 7.4, 8.1.1,
8.2.1, 8.2.3, 8.3.1, 9.5.1, 9.7, 10.3.2, 12.1.1, 12.1.2,
14.3.2, 15.1.4.2, 15.1.6.1, 15.2.5
Contract Time, Definition of
8.1.1
CONTRACTOR
3
Contractor, Definition of
3.1, 6.1.2
Contractor’s Construction and Submittal Schedules
3.10, 3.12.1, 3.12.2, 4.2.3, 6.1.3, 15.1.6.2
Contractor’s Employees

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by The
American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties.
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 15:19:57 ET on 06/28/2019 under Order No.
8244841089 which expires on 02/26/2020, and is not for resale.
User Notes:
(3B9ADA5E)

4

2.2.4, 3.3.2, 3.4.3, 3.8.1, 3.9, 3.18.2, 4.2.3, 4.2.6,
10.2, 10.3, 11.3, 14.1, 14.2.1.1
Contractor’s Liability Insurance
11.1
Contractor’s Relationship with Separate Contractors
and Owner’s Forces
3.12.5, 3.14.2, 4.2.4, 6, 11.3, 12.2.4
Contractor’s Relationship with Subcontractors
1.2.2, 2.2.4, 3.3.2, 3.18.1, 3.18.2, 4.2.4, 5, 9.6.2,
9.6.7, 9.10.2, 11.2, 11.3, 11.4
Contractor’s Relationship with the Architect
1.1.2, 1.5, 2.3.3, 3.1.3, 3.2.2, 3.2.3, 3.2.4, 3.3.1, 3.4.2,
3.5.1, 3.7.4, 3.10, 3.11, 3.12, 3.16, 3.18, 4.2, 5.2,
6.2.2, 7, 8.3.1, 9.2, 9.3, 9.4, 9.5, 9.7, 9.8, 9.9, 10.2.6,
10.3, 11.3, 12, 13.4, 15.1.3, 15.2.1
Contractor’s Representations
3.2.1, 3.2.2, 3.5, 3.12.6, 6.2.2, 8.2.1, 9.3.3, 9.8.2
Contractor’s Responsibility for Those Performing the
Work
3.3.2, 3.18, 5.3, 6.1.3, 6.2, 9.5.1, 10.2.8
Contractor’s Review of Contract Documents
3.2
Contractor’s Right to Stop the Work
2.2.2, 9.7
Contractor’s Right to Terminate the Contract
14.1
Contractor’s Submittals
3.10, 3.11, 3.12, 4.2.7, 5.2.1, 5.2.3, 9.2, 9.3, 9.8.2,
9.8.3, 9.9.1, 9.10.2, 9.10.3
Contractor’s Superintendent
3.9, 10.2.6
Contractor’s Supervision and Construction
Procedures
1.2.2, 3.3, 3.4, 3.12.10, 4.2.2, 4.2.7, 6.1.3, 6.2.4,
7.1.3, 7.3.4, 7.3.6, 8.2, 10, 12, 14, 15.1.4
Coordination and Correlation
1.2, 3.2.1, 3.3.1, 3.10, 3.12.6, 6.1.3, 6.2.1
Copies Furnished of Drawings and Specifications
1.5, 2.3.6, 3.11
Copyrights
1.5, 3.17
Correction of Work
2.5, 3.7.3, 9.4.2, 9.8.2, 9.8.3, 9.9.1, 12.1.2, 12.2, 12.3,
15.1.3.1, 15.1.3.2, 15.2.1
Correlation and Intent of the Contract Documents
1.2
Cost, Definition of
7.3.4
Costs
2.5, 3.2.4, 3.7.3, 3.8.2, 3.15.2, 5.4.2, 6.1.1, 6.2.3,
7.3.3.3, 7.3.4, 7.3.8, 7.3.9, 9.10.2, 10.3.2, 10.3.6,
11.2, 12.1.2, 12.2.1, 12.2.4, 13.4, 14
Cutting and Patching
3.14, 6.2.5
Damage to Construction of Owner or Separate
Contractors
3.14.2, 6.2.4, 10.2.1.2, 10.2.5, 10.4, 12.2.4
Init.
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Damage to the Work
3.14.2, 9.9.1, 10.2.1.2, 10.2.5, 10.4, 12.2.4
Damages, Claims for
3.2.4, 3.18, 6.1.1, 8.3.3, 9.5.1, 9.6.7, 10.3.3, 11.3.2,
11.3, 14.2.4, 15.1.7
Damages for Delay
6.2.3, 8.3.3, 9.5.1.6, 9.7, 10.3.2, 14.3.2
Date of Commencement of the Work, Definition of
8.1.2
Date of Substantial Completion, Definition of
8.1.3
Day, Definition of
8.1.4
Decisions of the Architect
3.7.4, 4.2.6, 4.2.7, 4.2.11, 4.2.12, 4.2.13, 6.3, 7.3.4,
7.3.9, 8.1.3, 8.3.1, 9.2, 9.4, 9.5.1, 9.8.4, 9.9.1, 13.4.2,
14.2.2, 14.2.4, 15.1, 15.2
Decisions to Withhold Certification
9.4.1, 9.5, 9.7, 14.1.1.3
Defective or Nonconforming Work, Acceptance,
Rejection and Correction of
2.5, 3.5, 4.2.6, 6.2.3, 9.5.1, 9.5.3, 9.6.6, 9.8.2, 9.9.3,
9.10.4, 12.2.1
Definitions
1.1, 2.1.1, 3.1.1, 3.5, 3.12.1, 3.12.2, 3.12.3, 4.1.1, 5.1,
6.1.2, 7.2.1, 7.3.1, 8.1, 9.1, 9.8.1, 15.1.1
Delays and Extensions of Time
3.2, 3.7.4, 5.2.3, 7.2.1, 7.3.1, 7.4, 8.3, 9.5.1, 9.7,
10.3.2, 10.4, 14.3.2, 15.1.6, 15.2.5
Digital Data Use and Transmission
1.7
Disputes
6.3, 7.3.9, 15.1, 15.2
Documents and Samples at the Site
3.11
Drawings, Definition of
1.1.5
Drawings and Specifications, Use and Ownership of
3.11
Effective Date of Insurance
8.2.2
Emergencies
10.4, 14.1.1.2, 15.1.5
Employees, Contractor’s
3.3.2, 3.4.3, 3.8.1, 3.9, 3.18.2, 4.2.3, 4.2.6, 10.2,
10.3.3, 11.3, 14.1, 14.2.1.1
Equipment, Labor, or Materials
1.1.3, 1.1.6, 3.4, 3.5, 3.8.2, 3.8.3, 3.12, 3.13, 3.15.1,
4.2.6, 4.2.7, 5.2.1, 6.2.1, 7.3.4, 9.3.2, 9.3.3, 9.5.1.3,
9.10.2, 10.2.1, 10.2.4, 14.2.1.1, 14.2.1.2
Execution and Progress of the Work
1.1.3, 1.2.1, 1.2.2, 2.3.4, 2.3.6, 3.1, 3.3.1, 3.4.1, 3.7.1,
3.10.1, 3.12, 3.14, 4.2, 6.2.2, 7.1.3, 7.3.6, 8.2, 9.5.1,
9.9.1, 10.2, 10.3, 12.1, 12.2, 14.2, 14.3.1, 15.1.4
Extensions of Time
3.2.4, 3.7.4, 5.2.3, 7.2.1, 7.3, 7.4, 9.5.1, 9.7, 10.3.2,
10.4, 14.3, 15.1.6, 15.2.5
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Failure of Payment
9.5.1.3, 9.7, 9.10.2, 13.5, 14.1.1.3, 14.2.1.2
Faulty Work
(See Defective or Nonconforming Work)
Final Completion and Final Payment
4.2.1, 4.2.9, 9.8.2, 9.10, 12.3, 14.2.4, 14.4.3
Financial Arrangements, Owner’s
2.2.1, 13.2.2, 14.1.1.4
GENERAL PROVISIONS
1
Governing Law
13.1
Guarantees (See Warranty)
Hazardous Materials and Substances
10.2.4, 10.3
Identification of Subcontractors and Suppliers
5.2.1
Indemnification
3.17, 3.18, 9.6.8, 9.10.2, 10.3.3, 11.3
Information and Services Required of the Owner
2.1.2, 2.2, 2.3, 3.2.2, 3.12.10.1, 6.1.3, 6.1.4, 6.2.5,
9.6.1, 9.9.2, 9.10.3, 10.3.3, 11.2, 13.4.1, 13.4.2,
14.1.1.4, 14.1.4, 15.1.4
Initial Decision
15.2
Initial Decision Maker, Definition of
1.1.8
Initial Decision Maker, Decisions
14.2.4, 15.1.4.2, 15.2.1, 15.2.2, 15.2.3, 15.2.4, 15.2.5
Initial Decision Maker, Extent of Authority
14.2.4, 15.1.4.2, 15.2.1, 15.2.2, 15.2.3, 15.2.4, 15.2.5
Injury or Damage to Person or Property
10.2.8, 10.4
Inspections
3.1.3, 3.3.3, 3.7.1, 4.2.2, 4.2.6, 4.2.9, 9.4.2, 9.8.3,
9.9.2, 9.10.1, 12.2.1, 13.4
Instructions to Bidders
1.1.1
Instructions to the Contractor
3.2.4, 3.3.1, 3.8.1, 5.2.1, 7, 8.2.2, 12, 13.4.2
Instruments of Service, Definition of
1.1.7
Insurance
6.1.1, 7.3.4, 8.2.2, 9.3.2, 9.8.4, 9.9.1, 9.10.2, 10.2.5,
11
Insurance, Notice of Cancellation or Expiration
11.1.4, 11.2.3
Insurance, Contractor’s Liability
11.1
Insurance, Effective Date of
8.2.2, 14.4.2
Insurance, Owner’s Liability
11.2
Insurance, Property
10.2.5, 11.2, 11.4, 11.5
Insurance, Stored Materials
9.3.2
Init.
/

INSURANCE AND BONDS
11
Insurance Companies, Consent to Partial Occupancy
9.9.1
Insured loss, Adjustment and Settlement of
11.5
Intent of the Contract Documents
1.2.1, 4.2.7, 4.2.12, 4.2.13
Interest
13.5
Interpretation
1.1.8, 1.2.3, 1.4, 4.1.1, 5.1, 6.1.2, 15.1.1
Interpretations, Written
4.2.11, 4.2.12
Judgment on Final Award
15.4.2
Labor and Materials, Equipment
1.1.3, 1.1.6, 3.4, 3.5, 3.8.2, 3.8.3, 3.12, 3.13, 3.15.1,
5.2.1, 6.2.1, 7.3.4, 9.3.2, 9.3.3, 9.5.1.3, 9.10.2, 10.2.1,
10.2.4, 14.2.1.1, 14.2.1.2
Labor Disputes
8.3.1
Laws and Regulations
1.5, 2.3.2, 3.2.3, 3.2.4, 3.6, 3.7, 3.12.10, 3.13, 9.6.4,
9.9.1, 10.2.2, 13.1, 13.3.1, 13.4.2, 13.5, 14, 15.2.8,
15.4
Liens
2.1.2, 9.3.1, 9.3.3, 9.6.8, 9.10.2, 9.10.4, 15.2.8
Limitations, Statutes of
12.2.5, 15.1.2, 15.4.1.1
Limitations of Liability
3.2.2, 3.5, 3.12.10, 3.12.10.1, 3.17, 3.18.1, 4.2.6,
4.2.7, 6.2.2, 9.4.2, 9.6.4, 9.6.7, 9.6.8, 10.2.5, 10.3.3,
11.3, 12.2.5, 13.3.1
Limitations of Time
2.1.2, 2.2, 2.5, 3.2.2, 3.10, 3.11, 3.12.5, 3.15.1, 4.2.7,
5.2, 5.3, 5.4.1, 6.2.4, 7.3, 7.4, 8.2, 9.2, 9.3.1, 9.3.3,
9.4.1, 9.5, 9.6, 9.7, 9.8, 9.9, 9.10, 12.2, 13.4, 14, 15,
15.1.2, 15.1.3, 15.1.5
Materials, Hazardous
10.2.4, 10.3
Materials, Labor, Equipment and
1.1.3, 1.1.6, 3.4.1, 3.5, 3.8.2, 3.8.3, 3.12, 3.13, 3.15.1,
5.2.1, 6.2.1, 7.3.4, 9.3.2, 9.3.3, 9.5.1.3, 9.10.2,
10.2.1.2, 10.2.4, 14.2.1.1, 14.2.1.2
Means, Methods, Techniques, Sequences and
Procedures of Construction
3.3.1, 3.12.10, 4.2.2, 4.2.7, 9.4.2
Mechanic’s Lien
2.1.2, 9.3.1, 9.3.3, 9.6.8, 9.10.2, 9.10.4, 15.2.8
Mediation
8.3.1, 15.1.3.2, 15.2.1, 15.2.5, 15.2.6, 15.3, 15.4.1,
15.4.1.1
Minor Changes in the Work
1.1.1, 3.4.2, 3.12.8, 4.2.8, 7.1, 7.4
MISCELLANEOUS PROVISIONS
13
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Modifications, Definition of
1.1.1
Modifications to the Contract
1.1.1, 1.1.2, 2.5, 3.11, 4.1.2, 4.2.1, 5.2.3, 7, 8.3.1, 9.7,
10.3.2
Mutual Responsibility
6.2
Nonconforming Work, Acceptance of
9.6.6, 9.9.3, 12.3
Nonconforming Work, Rejection and Correction of
2.4, 2.5, 3.5, 4.2.6, 6.2.4, 9.5.1, 9.8.2, 9.9.3, 9.10.4,
12.2
Notice
1.6, 1.6.1, 1.6.2, 2.1.2, 2.2.2., 2.2.3, 2.2.4, 2.5, 3.2.4,
3.3.1, 3.7.4, 3.7.5, 3.9.2, 3.12.9, 3.12.10, 5.2.1, 7.4,
8.2.2 9.6.8, 9.7, 9.10.1, 10.2.8, 10.3.2, 11.5, 12.2.2.1,
13.4.1, 13.4.2, 14.1, 14.2.2, 14.4.2, 15.1.3, 15.1.5,
15.1.6, 15.4.1
Notice of Cancellation or Expiration of Insurance
11.1.4, 11.2.3
Notice of Claims
1.6.2, 2.1.2, 3.7.4, 9.6.8, 10.2.8, 15.1.3, 15.1.5,
15.1.6, 15.2.8, 15.3.2, 15.4.1
Notice of Testing and Inspections
13.4.1, 13.4.2
Observations, Contractor’s
3.2, 3.7.4
Occupancy
2.3.1, 9.6.6, 9.8
Orders, Written
1.1.1, 2.4, 3.9.2, 7, 8.2.2, 11.5, 12.1, 12.2.2.1, 13.4.2,
14.3.1
OWNER
2
Owner, Definition of
2.1.1
Owner, Evidence of Financial Arrangements
2.2, 13.2.2, 14.1.1.4
Owner, Information and Services Required of the
2.1.2, 2.2, 2.3, 3.2.2, 3.12.10, 6.1.3, 6.1.4, 6.2.5,
9.3.2, 9.6.1, 9.6.4, 9.9.2, 9.10.3, 10.3.3, 11.2, 13.4.1,
13.4.2, 14.1.1.4, 14.1.4, 15.1.4
Owner’s Authority
1.5, 2.1.1, 2.3.32.4, 2.5, 3.4.2, 3.8.1, 3.12.10, 3.14.2,
4.1.2, 4.2.4, 4.2.9, 5.2.1, 5.2.4, 5.4.1, 6.1, 6.3, 7.2.1,
7.3.1, 8.2.2, 8.3.1, 9.3.2, 9.5.1, 9.6.4, 9.9.1, 9.10.2,
10.3.2, 11.4, 11.5, 12.2.2, 12.3, 13.2.2, 14.3, 14.4,
15.2.7
Owner’s Insurance
11.2
Owner’s Relationship with Subcontractors
1.1.2, 5.2, 5.3, 5.4, 9.6.4, 9.10.2, 14.2.2
Owner’s Right to Carry Out the Work
2.5, 14.2.2
Owner’s Right to Clean Up
6.3
Owner’s Right to Perform Construction and to Award
Init.
/

Separate Contracts
6.1
Owner’s Right to Stop the Work
2.4
Owner’s Right to Suspend the Work
14.3
Owner’s Right to Terminate the Contract
14.2, 14.4
Ownership and Use of Drawings, Specifications and
Other Instruments of Service
1.1.1, 1.1.6, 1.1.7, 1.5, 2.3.6, 3.2.2, 3.11, 3.17, 4.2.12,
5.3
Partial Occupancy or Use
9.6.6, 9.9
Patching, Cutting and
3.14, 6.2.5
Patents
3.17
Payment, Applications for
4.2.5, 7.3.9, 9.2, 9.3, 9.4, 9.5, 9.6.3, 9.7, 9.8.5, 9.10.1,
14.2.3, 14.2.4, 14.4.3
Payment, Certificates for
4.2.5, 4.2.9, 9.3.3, 9.4, 9.5, 9.6.1, 9.6.6, 9.7, 9.10.1,
9.10.3, 14.1.1.3, 14.2.4
Payment, Failure of
9.5.1.3, 9.7, 9.10.2, 13.5, 14.1.1.3, 14.2.1.2
Payment, Final
4.2.1, 4.2.9, 9.10, 12.3, 14.2.4, 14.4.3
Payment Bond, Performance Bond and
7.3.4.4, 9.6.7, 9.10.3, 11.1.2
Payments, Progress
9.3, 9.6, 9.8.5, 9.10.3, 14.2.3, 15.1.4
PAYMENTS AND COMPLETION
9
Payments to Subcontractors
5.4.2, 9.5.1.3, 9.6.2, 9.6.3, 9.6.4, 9.6.7, 14.2.1.2
PCB
10.3.1
Performance Bond and Payment Bond
7.3.4.4, 9.6.7, 9.10.3, 11.1.2
Permits, Fees, Notices and Compliance with Laws
2.3.1, 3.7, 3.13, 7.3.4.4, 10.2.2
PERSONS AND PROPERTY, PROTECTION OF
10
Polychlorinated Biphenyl
10.3.1
Product Data, Definition of
3.12.2
Product Data and Samples, Shop Drawings
3.11, 3.12, 4.2.7
Progress and Completion
4.2.2, 8.2, 9.8, 9.9.1, 14.1.4, 15.1.4
Progress Payments
9.3, 9.6, 9.8.5, 9.10.3, 14.2.3, 15.1.4
Project, Definition of
1.1.4
Project Representatives
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4.2.10
Property Insurance
10.2.5, 11.2
Proposal Requirements
1.1.1
PROTECTION OF PERSONS AND PROPERTY
10
Regulations and Laws
1.5, 2.3.2, 3.2.3, 3.6, 3.7, 3.12.10, 3.13, 9.6.4, 9.9.1,
10.2.2, 13.1, 13.3, 13.4.1, 13.4.2, 13.5, 14, 15.2.8,
15.4
Rejection of Work
4.2.6, 12.2.1
Releases and Waivers of Liens
9.3.1, 9.10.2
Representations
3.2.1, 3.5, 3.12.6, 8.2.1, 9.3.3, 9.4.2, 9.5.1, 9.10.1
Representatives
2.1.1, 3.1.1, 3.9, 4.1.1, 4.2.10, 13.2.1
Responsibility for Those Performing the Work
3.3.2, 3.18, 4.2.2, 4.2.3, 5.3, 6.1.3, 6.2, 6.3, 9.5.1, 10
Retainage
9.3.1, 9.6.2, 9.8.5, 9.9.1, 9.10.2, 9.10.3
Review of Contract Documents and Field Conditions
by Contractor
3.2, 3.12.7, 6.1.3
Review of Contractor’s Submittals by Owner and
Architect
3.10.1, 3.10.2, 3.11, 3.12, 4.2, 5.2, 6.1.3, 9.2, 9.8.2
Review of Shop Drawings, Product Data and
Samples by Contractor
3.12
Rights and Remedies
1.1.2, 2.4, 2.5, 3.5, 3.7.4, 3.15.2, 4.2.6, 5.3, 5.4, 6.1,
6.3, 7.3.1, 8.3, 9.5.1, 9.7, 10.2.5, 10.3, 12.2.1, 12.2.2,
12.2.4, 13.3, 14, 15.4
Royalties, Patents and Copyrights
3.17
Rules and Notices for Arbitration
15.4.1
Safety of Persons and Property
10.2, 10.4
Safety Precautions and Programs
3.3.1, 4.2.2, 4.2.7, 5.3, 10.1, 10.2, 10.4
Samples, Definition of
3.12.3
Samples, Shop Drawings, Product Data and
3.11, 3.12, 4.2.7
Samples at the Site, Documents and
3.11
Schedule of Values
9.2, 9.3.1
Schedules, Construction
3.10, 3.12.1, 3.12.2, 6.1.3, 15.1.6.2
Separate Contracts and Contractors
1.1.4, 3.12.5, 3.14.2, 4.2.4, 4.2.7, 6, 8.3.1, 12.1.2
Separate Contractors, Definition of
Init.
/

6.1.1
Shop Drawings, Definition of
3.12.1
Shop Drawings, Product Data and Samples
3.11, 3.12, 4.2.7
Site, Use of
3.13, 6.1.1, 6.2.1
Site Inspections
3.2.2, 3.3.3, 3.7.1, 3.7.4, 4.2, 9.9.2, 9.4.2, 9.10.1, 13.4
Site Visits, Architect’s
3.7.4, 4.2.2, 4.2.9, 9.4.2, 9.5.1, 9.9.2, 9.10.1, 13.4
Special Inspections and Testing
4.2.6, 12.2.1, 13.4
Specifications, Definition of
1.1.6
Specifications
1.1.1, 1.1.6, 1.2.2, 1.5, 3.12.10, 3.17, 4.2.14
Statute of Limitations
15.1.2, 15.4.1.1
Stopping the Work
2.2.2, 2.4, 9.7, 10.3, 14.1
Stored Materials
6.2.1, 9.3.2, 10.2.1.2, 10.2.4
Subcontractor, Definition of
5.1.1
SUBCONTRACTORS
5
Subcontractors, Work by
1.2.2, 3.3.2, 3.12.1, 3.18, 4.2.3, 5.2.3, 5.3, 5.4,
9.3.1.2, 9.6.7
Subcontractual Relations
5.3, 5.4, 9.3.1.2, 9.6, 9.10, 10.2.1, 14.1, 14.2.1
Submittals
3.10, 3.11, 3.12, 4.2.7, 5.2.1, 5.2.3, 7.3.4, 9.2, 9.3,
9.8, 9.9.1, 9.10.2, 9.10.3
Submittal Schedule
3.10.2, 3.12.5, 4.2.7
Subrogation, Waivers of
6.1.1, 11.3
Substances, Hazardous
10.3
Substantial Completion
4.2.9, 8.1.1, 8.1.3, 8.2.3, 9.4.2, 9.8, 9.9.1, 9.10.3,
12.2, 15.1.2
Substantial Completion, Definition of
9.8.1
Substitution of Subcontractors
5.2.3, 5.2.4
Substitution of Architect
2.3.3
Substitutions of Materials
3.4.2, 3.5, 7.3.8
Sub-subcontractor, Definition of
5.1.2
Subsurface Conditions
3.7.4
Successors and Assigns
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13.2
Superintendent
3.9, 10.2.6
Supervision and Construction Procedures
1.2.2, 3.3, 3.4, 3.12.10, 4.2.2, 4.2.7, 6.1.3, 6.2.4,
7.1.3, 7.3.4, 8.2, 8.3.1, 9.4.2, 10, 12, 14, 15.1.4
Suppliers
1.5, 3.12.1, 4.2.4, 4.2.6, 5.2.1, 9.3, 9.4.2, 9.5.4, 9.6,
9.10.5, 14.2.1
Surety
5.4.1.2, 9.6.8, 9.8.5, 9.10.2, 9.10.3, 11.1.2, 14.2.2,
15.2.7
Surety, Consent of
9.8.5, 9.10.2, 9.10.3
Surveys
1.1.7, 2.3.4
Suspension by the Owner for Convenience
14.3
Suspension of the Work
3.7.5, 5.4.2, 14.3
Suspension or Termination of the Contract
5.4.1.1, 14
Taxes
3.6, 3.8.2.1, 7.3.4.4
Termination by the Contractor
14.1, 15.1.7
Termination by the Owner for Cause
5.4.1.1, 14.2, 15.1.7
Termination by the Owner for Convenience
14.4
Termination of the Architect
2.3.3
Termination of the Contractor Employment
14.2.2
TERMINATION OR SUSPENSION OF THE
CONTRACT
14
Tests and Inspections
3.1.3, 3.3.3, 3.7.1, 4.2.2, 4.2.6, 4.2.9, 9.4.2, 9.8.3,
9.9.2, 9.10.1, 10.3.2, 12.2.1, 13.4
TIME
8
Time, Delays and Extensions of
3.2.4, 3.7.4, 5.2.3, 7.2.1, 7.3.1, 7.4, 8.3, 9.5.1, 9.7,
10.3.2, 10.4, 14.3.2, 15.1.6, 15.2.5
Time Limits

Init.
/

2.1.2, 2.2, 2.5, 3.2.2, 3.10, 3.11, 3.12.5, 3.15.1, 4.2,
5.2, 5.3, 5.4, 6.2.4, 7.3, 7.4, 8.2, 9.2, 9.3.1, 9.3.3,
9.4.1, 9.5, 9.6, 9.7, 9.8, 9.9, 9.10, 12.2, 13.4, 14,
15.1.2, 15.1.3, 15.4
Time Limits on Claims
3.7.4, 10.2.8, 15.1.2, 15.1.3
Title to Work
9.3.2, 9.3.3
UNCOVERING AND CORRECTION OF WORK
12
Uncovering of Work
12.1
Unforeseen Conditions, Concealed or Unknown
3.7.4, 8.3.1, 10.3
Unit Prices
7.3.3.2, 9.1.2
Use of Documents
1.1.1, 1.5, 2.3.6, 3.12.6, 5.3
Use of Site
3.13, 6.1.1, 6.2.1
Values, Schedule of
9.2, 9.3.1
Waiver of Claims by the Architect
13.3.2
Waiver of Claims by the Contractor
9.10.5, 13.3.2, 15.1.7
Waiver of Claims by the Owner
9.9.3, 9.10.3, 9.10.4, 12.2.2.1, 13.3.2, 14.2.4, 15.1.7
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ARTICLE 1 GENERAL PROVISIONS
§ 1.1 Basic Definitions
§ 1.1.1 The Contract Documents
The Contract Documents are enumerated in the Agreement between the Owner and Contractor (hereinafter the
Agreement) and consist of the Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of the Contract, other documents listed in
the Agreement, and Modifications issued after execution of the Contract. A Modification is (1) a written amendment
to the Contract signed by both parties, (2) a Change Order, (3) a Construction Change Directive, or (4) a written
order for a minor change in the Work issued by the Architect. Unless specifically enumerated in the Agreement, the
Contract Documents do not include the advertisement or invitation to bid, Instructions to Bidders, sample forms,
other information furnished by the Owner in anticipation of receiving bids or proposals, the Contractor’s bid or
proposal, or portions of Addenda relating to bidding or proposal requirements.
§ 1.1.2 The Contract
The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated
agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either
written or oral. The Contract may be amended or modified only by a Modification. The Contract Documents shall
not be construed to create a contractual relationship of any kind (1) between the Contractor and the Architect or the
Architect’s consultants, (2) between the Owner and a Subcontractor or a Sub-subcontractor, (3) between the Owner
and the Architect or the Architect’s consultants, or (4) between any persons or entities other than the Owner and the
Contractor. The Architect shall, however, be entitled to performance and enforcement of obligations under the
Contract intended to facilitate performance of the Architect’s duties.
§ 1.1.3 The Work
The term “Work” means the construction and services required by the Contract Documents, whether completed or
partially completed, and includes all other labor, materials, equipment, and services provided or to be provided by
the Contractor to fulfill the Contractor’s obligations. The Work may constitute the whole or a part of the Project.
§ 1.1.4 The Project
The Project is the total construction of which the Work performed under the Contract Documents may be the whole
or a part and which may include construction by the Owner and by Separate Contractors.
§ 1.1.5 The Drawings
The Drawings are the graphic and pictorial portions of the Contract Documents showing the design, location and
dimensions of the Work, generally including plans, elevations, sections, details, schedules, and diagrams.
§ 1.1.6 The Specifications
The Specifications are that portion of the Contract Documents consisting of the written requirements for materials,
equipment, systems, standards and workmanship for the Work, and performance of related services.
§ 1.1.7 Instruments of Service
Instruments of Service are representations, in any medium of expression now known or later developed, of the
tangible and intangible creative work performed by the Architect and the Architect’s consultants under their
respective professional services agreements. Instruments of Service may include, without limitation, studies,
surveys, models, sketches, drawings, specifications, and other similar materials.
§ 1.1.8 Initial Decision Maker
The Initial Decision Maker is the person identified in the Agreement to render initial decisions on Claims in
accordance with Section 15.2. The Initial Decision Maker shall not show partiality to the Owner or Contractor and
shall not be liable for results of interpretations or decisions rendered in good faith.
§ 1.2 Correlation and Intent of the Contract Documents
§ 1.2.1 The intent of the Contract Documents is to include all items necessary for the proper execution and
completion of the Work by the Contractor. The Contract Documents are complementary, and what is required by
one shall be as binding as if required by all; performance by the Contractor shall be required only to the extent
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consistent with the Contract Documents and reasonably inferable from them as being necessary to produce the
indicated results.
§ 1.2.1.1 The invalidity of any provision of the Contract Documents shall not invalidate the Contract or its remaining
provisions. If it is determined that any provision of the Contract Documents violates any law, or is otherwise invalid
or unenforceable, then that provision shall be revised to the extent necessary to make that provision legal and
enforceable. In such case the Contract Documents shall be construed, to the fullest extent permitted by law, to give
effect to the parties’ intentions and purposes in executing the Contract.
§ 1.2.2 Organization of the Specifications into divisions, sections and articles, and arrangement of Drawings shall not
control the Contractor in dividing the Work among Subcontractors or in establishing the extent of Work to be
performed by any trade.
§ 1.2.3 Unless otherwise stated in the Contract Documents, words that have well-known technical or construction
industry meanings are used in the Contract Documents in accordance with such recognized meanings.
§ 1.3 Capitalization
Terms capitalized in these General Conditions include those that are (1) specifically defined, (2) the titles of
numbered articles, or (3) the titles of other documents published by the American Institute of Architects.
§ 1.4 Interpretation
In the interest of brevity the Contract Documents frequently omit modifying words such as “all” and “any” and
articles such as “the” and “an,” but the fact that a modifier or an article is absent from one statement and appears in
another is not intended to affect the interpretation of either statement.
§ 1.5 Ownership and Use of Drawings, Specifications, and Other Instruments of Service
§ 1.5.1 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective
Instruments of Service, including the Drawings and Specifications, and retain all common law, statutory, and other
reserved rights in their Instruments of Service, including copyrights. The Contractor, Subcontractors, Subsubcontractors, and suppliers shall not own or claim a copyright in the Instruments of Service. Submittal or
distribution to meet official regulatory requirements or for other purposes in connection with the Project is not to be
construed as publication in derogation of the Architect’s or Architect’s consultants’ reserved rights.
§ 1.5.2 The Contractor, Subcontractors, Sub-subcontractors, and suppliers are authorized to use and reproduce the
Instruments of Service provided to them, subject to any protocols established pursuant to Sections 1.7 and 1.8, solely
and exclusively for execution of the Work. All copies made under this authorization shall bear the copyright notice,
if any, shown on the Instruments of Service. The Contractor, Subcontractors, Sub-subcontractors, and suppliers may
not use the Instruments of Service on other projects or for additions to the Project outside the scope of the Work
without the specific written consent of the Owner, Architect, and the Architect’s consultants.
§ 1.6 Notice
§ 1.6.1 Except as otherwise provided in Section 1.6.2, where the Contract Documents require one party to notify or
give notice to the other party, such notice shall be provided in writing to the designated representative of the party to
whom the notice is addressed and shall be deemed to have been duly served if delivered in person, by mail, by
courier, or by electronic transmission if a method for electronic transmission is set forth in the Agreement.
§ 1.6.2 Notice of Claims as provided in Section 15.1.3 shall be provided in writing and shall be deemed to have been
duly served only if delivered to the designated representative of the party to whom the notice is addressed by
certified or registered mail, or by courier providing proof of delivery.
§ 1.7 Digital Data Use and Transmission
The parties shall agree upon protocols governing the transmission and use of Instruments of Service or any other
information or documentation in digital form. The parties will use AIA Document E203™–2013, Building
Information Modeling and Digital Data Exhibit, to establish the protocols for the development, use, transmission,
and exchange of digital data.
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§ 1.8 Building Information Models Use and Reliance
Any use of, or reliance on, all or a portion of a building information model without agreement to protocols
governing the use of, and reliance on, the information contained in the model and without having those protocols set
forth in AIA Document E203™–2013, Building Information Modeling and Digital Data Exhibit, and the requisite
AIA Document G202™–2013, Project Building Information Modeling Protocol Form, shall be at the using or
relying party’s sole risk and without liability to the other party and its contractors or consultants, the authors of, or
contributors to, the building information model, and each of their agents and employees.
ARTICLE 2 OWNER
§ 2.1 General
§ 2.1.1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the
Contract Documents as if singular in number. The Owner shall designate in writing a representative who shall have
express authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization.
Except as otherwise provided in Section 4.2.1, the Architect does not have such authority. The term “Owner” means
the Owner or the Owner’s authorized representative.
§ 2.1.2 The Owner shall furnish to the Contractor, within fifteen days after receipt of a written request, information
necessary and relevant for the Contractor to evaluate, give notice of, or enforce mechanic’s lien rights. Such
information shall include a correct statement of the record legal title to the property on which the Project is located,
usually referred to as the site, and the Owner’s interest therein.
§ 2.2 Evidence of the Owner’s Financial Arrangements
§ 2.2.1 Prior to commencement of the Work and upon written request by the Contractor, the Owner shall furnish to
the Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s
obligations under the Contract. The Contractor shall have no obligation to commence the Work until the Owner
provides such evidence. If commencement of the Work is delayed under this Section 2.2.1, the Contract Time shall
be extended appropriately.
§ 2.2.2 Following commencement of the Work and upon written request by the Contractor, the Owner shall furnish
to the Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s
obligations under the Contract only if (1) the Owner fails to make payments to the Contractor as the Contract
Documents require; (2) the Contractor identifies in writing a reasonable concern regarding the Owner’s ability to
make payment when due; or (3) a change in the Work materially changes the Contract Sum. If the Owner fails to
provide such evidence, as required, within fourteen days of the Contractor’s request, the Contractor may
immediately stop the Work and, in that event, shall notify the Owner that the Work has stopped. However, if the
request is made because a change in the Work materially changes the Contract Sum under (3) above, the Contractor
may immediately stop only that portion of the Work affected by the change until reasonable evidence is provided. If
the Work is stopped under this Section 2.2.2, the Contract Time shall be extended appropriately and the Contract
Sum shall be increased by the amount of the Contractor’s reasonable costs of shutdown, delay and start-up, plus
interest as provided in the Contract Documents.
§ 2.2.3 After the Owner furnishes evidence of financial arrangements under this Section 2.2, the Owner shall not
materially vary such financial arrangements without prior notice to the Contractor.
§ 2.2.4 Where the Owner has designated information furnished under this Section 2.2 as “confidential,” the
Contractor shall keep the information confidential and shall not disclose it to any other person. However, the
Contractor may disclose “confidential” information, after seven (7) days’ notice to the Owner, where disclosure is
required by law, including a subpoena or other form of compulsory legal process issued by a court or governmental
entity, or by court or arbitrator(s) order. The Contractor may also disclose “confidential” information to its
employees, consultants, sureties, Subcontractors and their employees, Sub-subcontractors, and others who need to
know the content of such information solely and exclusively for the Project and who agree to maintain the
confidentiality of such information.
§ 2.3 Information and Services Required of the Owner
§ 2.3.1 Except for permits and fees that are the responsibility of the Contractor under the Contract Documents,
including those required under Section 3.7.1, the Owner shall secure and pay for necessary approvals, easements,
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assessments and charges required for construction, use or occupancy of permanent structures or for permanent
changes in existing facilities.
§ 2.3.2 The Owner shall retain an architect lawfully licensed to practice architecture, or an entity lawfully practicing
architecture, in the jurisdiction where the Project is located. That person or entity is identified as the Architect in the
Agreement and is referred to throughout the Contract Documents as if singular in number.
§ 2.3.3 If the employment of the Architect terminates, the Owner shall employ a successor to whom the Contractor
has no reasonable objection and whose status under the Contract Documents shall be that of the Architect.
§ 2.3.4 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for
the site of the Project, and a legal description of the site. The Contractor shall be entitled to rely on the accuracy of
information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the
Work.
§ 2.3.5 The Owner shall furnish information or services required of the Owner by the Contract Documents with
reasonable promptness. The Owner shall also furnish any other information or services under the Owner’s control
and relevant to the Contractor’s performance of the Work with reasonable promptness after receiving the
Contractor’s written request for such information or services.
§ 2.3.6 Unless otherwise provided in the Contract Documents, the Owner shall furnish to the Contractor one copy of
the Contract Documents for purposes of making reproductions pursuant to Section 1.5.2.
§ 2.4 Owner’s Right to Stop the Work
If the Contractor fails to correct Work that is not in accordance with the requirements of the Contract Documents as
required by Section 12.2 or repeatedly fails to carry out Work in accordance with the Contract Documents, the
Owner may issue a written order to the Contractor to stop the Work, or any portion thereof, until the cause for such
order has been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part
of the Owner to exercise this right for the benefit of the Contractor or any other person or entity, except to the extent
required by Section 6.1.3.
§ 2.5 Owner’s Right to Carry Out the Work
If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails
within a ten-day period after receipt of notice from the Owner to commence and continue correction of such default
or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner may have,
correct such default or neglect. Such action by the Owner and amounts charged to the Contractor are both subject to
prior approval of the Architect and the Architect may, pursuant to Section 9.5.1, withhold or nullify a Certificate for
Payment in whole or in part, to the extent reasonably necessary to reimburse the Owner for the reasonable cost of
correcting such deficiencies, including Owner’s expenses and compensation for the Architect’s additional services
made necessary by such default, neglect, or failure. If current and future payments are not sufficient to cover such
amounts, the Contractor shall pay the difference to the Owner. If the Contractor disagrees with the actions of the
Owner or the Architect, or the amounts claimed as costs to the Owner, the Contractor may file a Claim pursuant to
Article 15.
ARTICLE 3 CONTRACTOR
§ 3.1 General
§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to throughout the
Contract Documents as if singular in number. The Contractor shall be lawfully licensed, if required in the
jurisdiction where the Project is located. The Contractor shall designate in writing a representative who shall have
express authority to bind the Contractor with respect to all matters under this Contract. The term “Contractor” means
the Contractor or the Contractor’s authorized representative.
§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents.
§ 3.1.3 The Contractor shall not be relieved of its obligations to perform the Work in accordance with the Contract
Documents either by activities or duties of the Architect in the Architect’s administration of the Contract, or by tests,
inspections or approvals required or performed by persons or entities other than the Contractor.
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§ 3.2 Review of Contract Documents and Field Conditions by Contractor
§ 3.2.1 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site,
become generally familiar with local conditions under which the Work is to be performed, and correlated personal
observations with requirements of the Contract Documents.
§ 3.2.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the
Work, carefully study and compare the various Contract Documents relative to that portion of the Work, as well as
the information furnished by the Owner pursuant to Section 2.3.4, shall take field measurements of any existing
conditions related to that portion of the Work, and shall observe any conditions at the site affecting it. These
obligations are for the purpose of facilitating coordination and construction by the Contractor and are not for the
purpose of discovering errors, omissions, or inconsistencies in the Contract Documents; however, the Contractor
shall promptly report to the Architect any errors, inconsistencies or omissions discovered by or made known to the
Contractor as a request for information in such form as the Architect may require. It is recognized that the
Contractor’s review is made in the Contractor’s capacity as a contractor and not as a licensed design professional,
unless otherwise specifically provided in the Contract Documents.
§ 3.2.3 The Contractor is not required to ascertain that the Contract Documents are in accordance with applicable
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor
shall promptly report to the Architect any nonconformity discovered by or made known to the Contractor as a
request for information in such form as the Architect may require.
§ 3.2.4 If the Contractor believes that additional cost or time is involved because of clarifications or instructions the
Architect issues in response to the Contractor’s notices or requests for information pursuant to Sections 3.2.2 or
3.2.3, the Contractor shall submit Claims as provided in Article 15. If the Contractor fails to perform the obligations
of Sections 3.2.2 or 3.2.3, the Contractor shall pay such costs and damages to the Owner, subject to Section 15.1.7,
as would have been avoided if the Contractor had performed such obligations. If the Contractor performs those
obligations, the Contractor shall not be liable to the Owner or Architect for damages resulting from errors,
inconsistencies or omissions in the Contract Documents, for differences between field measurements or conditions
and the Contract Documents, or for nonconformities of the Contract Documents to applicable laws, statutes,
ordinances, codes, rules and regulations, and lawful orders of public authorities.
§ 3.3 Supervision and Construction Procedures
§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The
Contractor shall be solely responsible for, and have control over, construction means, methods, techniques,
sequences, and procedures, and for coordinating all portions of the Work under the Contract. If the Contract
Documents give specific instructions concerning construction means, methods, techniques, sequences, or
procedures, the Contractor shall evaluate the jobsite safety thereof and shall be solely responsible for the jobsite
safety of such means, methods, techniques, sequences, or procedures. If the Contractor determines that such means,
methods, techniques, sequences or procedures may not be safe, the Contractor shall give timely notice to the Owner
and Architect, and shall propose alternative means, methods, techniques, sequences, or procedures. The Architect
shall evaluate the proposed alternative solely for conformance with the design intent for the completed construction.
Unless the Architect objects to the Contractor’s proposed alternative, the Contractor shall perform the Work using
its alternative means, methods, techniques, sequences, or procedures.
§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees,
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for, or
on behalf of, the Contractor or any of its Subcontractors.
§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that
such portions are in proper condition to receive subsequent Work.
§ 3.4 Labor and Materials
§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other
facilities and services necessary for proper execution and completion of the Work, whether temporary or permanent
and whether or not incorporated or to be incorporated in the Work.
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§ 3.4.2 Except in the case of minor changes in the Work approved by the Architect in accordance with Section 3.12.8
or ordered by the Architect in accordance with Section 7.4, the Contractor may make substitutions only with the
consent of the Owner, after evaluation by the Architect and in accordance with a Change Order or Construction
Change Directive.
§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other
persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not properly
skilled in tasks assigned to them.
§ 3.5 Warranty
§ 3.5.1 The Contractor warrants to the Owner and Architect that materials and equipment furnished under the
Contract will be of good quality and new unless the Contract Documents require or permit otherwise. The
Contractor further warrants that the Work will conform to the requirements of the Contract Documents and will be
free from defects, except for those inherent in the quality of the Work the Contract Documents require or permit.
Work, materials, or equipment not conforming to these requirements may be considered defective. The Contractor’s
warranty excludes remedy for damage or defect caused by abuse, alterations to the Work not executed by the
Contractor, improper or insufficient maintenance, improper operation, or normal wear and tear and normal usage. If
required by the Architect, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials
and equipment.
§ 3.5.2 All material, equipment, or other special warranties required by the Contract Documents shall be issued in the
name of the Owner, or shall be transferable to the Owner, and shall commence in accordance with Section 9.8.4.
§ 3.6 Taxes
The Contractor shall pay sales, consumer, use and similar taxes for the Work provided by the Contractor that are
legally enacted when bids are received or negotiations concluded, whether or not yet effective or merely scheduled
to go into effect.
§ 3.7 Permits, Fees, Notices and Compliance with Laws
§ 3.7.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building
permit as well as for other permits, fees, licenses, and inspections by government agencies necessary for proper
execution and completion of the Work that are customarily secured after execution of the Contract and legally
required at the time bids are received or negotiations concluded.
§ 3.7.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities applicable to performance of the Work.
§ 3.7.3 If the Contractor performs Work knowing it to be contrary to applicable laws, statutes, ordinances, codes,
rules and regulations, or lawful orders of public authorities, the Contractor shall assume appropriate responsibility
for such Work and shall bear the costs attributable to correction.
§ 3.7.4 Concealed or Unknown Conditions
If the Contractor encounters conditions at the site that are (1) subsurface or otherwise concealed physical conditions
that differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an
unusual nature that differ materially from those ordinarily found to exist and generally recognized as inherent in
construction activities of the character provided for in the Contract Documents, the Contractor shall promptly
provide notice to the Owner and the Architect before conditions are disturbed and in no event later than 14 days
after first observance of the conditions. The Architect will promptly investigate such conditions and, if the Architect
determines that they differ materially and cause an increase or decrease in the Contractor’s cost of, or time required
for, performance of any part of the Work, will recommend that an equitable adjustment be made in the Contract Sum
or Contract Time, or both. If the Architect determines that the conditions at the site are not materially different from
those indicated in the Contract Documents and that no change in the terms of the Contract is justified, the Architect
shall promptly notify the Owner and Contractor, stating the reasons. If either party disputes the Architect’s
determination or recommendation, that party may submit a Claim as provided in Article 15.
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§ 3.7.5 If, in the course of the Work, the Contractor encounters human remains or recognizes the existence of burial
markers, archaeological sites or wetlands not indicated in the Contract Documents, the Contractor shall immediately
suspend any operations that would affect them and shall notify the Owner and Architect. Upon receipt of such
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume
the operations. The Contractor shall continue to suspend such operations until otherwise instructed by the Owner but
shall continue with all other operations that do not affect those remains or features. Requests for adjustments in the
Contract Sum and Contract Time arising from the existence of such remains or features may be made as provided in
Article 15.
§ 3.8 Allowances
§ 3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items
covered by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct,
but the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable
objection.
§ 3.8.2 Unless otherwise provided in the Contract Documents,
.1 allowances shall cover the cost to the Contractor of materials and equipment delivered at the site and
all required taxes, less applicable trade discounts;
.2 Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit, and
other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but
not in the allowances; and
.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual
costs and the allowances under Section 3.8.2.1 and (2) changes in Contractor’s costs under Section
3.8.2.2.
§ 3.8.3 Materials and equipment under an allowance shall be selected by the Owner with reasonable promptness.
§ 3.9 Superintendent
§ 3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance
at the Project site during performance of the Work. The superintendent shall represent the Contractor, and
communications given to the superintendent shall be as binding as if given to the Contractor.
§ 3.9.2 The Contractor, as soon as practicable after award of the Contract, shall notify the Owner and Architect of the
name and qualifications of a proposed superintendent. Within 14 days of receipt of the information, the Architect
may notify the Contractor, stating whether the Owner or the Architect (1) has reasonable objection to the proposed
superintendent or (2) requires additional time for review. Failure of the Architect to provide notice within the 14-day
period shall constitute notice of no reasonable objection.
§ 3.9.3 The Contractor shall not employ a proposed superintendent to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not change the superintendent without the Owner’s consent,
which shall not unreasonably be withheld or delayed.
§ 3.10 Contractor’s Construction and Submittal Schedules
§ 3.10.1 The Contractor, promptly after being awarded the Contract, shall submit for the Owner’s and Architect’s
information a Contractor’s construction schedule for the Work. The schedule shall contain detail appropriate for the
Project, including (1) the date of commencement of the Work, interim schedule milestone dates, and the date of
Substantial Completion; (2) an apportionment of the Work by construction activity; and (3) the time required for
completion of each portion of the Work. The schedule shall provide for the orderly progression of the Work to
completion and shall not exceed time limits current under the Contract Documents. The schedule shall be revised at
appropriate intervals as required by the conditions of the Work and Project.
§ 3.10.2 The Contractor, promptly after being awarded the Contract and thereafter as necessary to maintain a current
submittal schedule, shall submit a submittal schedule for the Architect’s approval. The Architect’s approval shall not
be unreasonably delayed or withheld. The submittal schedule shall (1) be coordinated with the Contractor’s
construction schedule, and (2) allow the Architect reasonable time to review submittals. If the Contractor fails to
submit a submittal schedule, or fails to provide submittals in accordance with the approved submittal schedule, the
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Contractor shall not be entitled to any increase in Contract Sum or extension of Contract Time based on the time
required for review of submittals.
§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to
the Owner and Architect.
§ 3.11 Documents and Samples at the Site
The Contractor shall make available, at the Project site, the Contract Documents, including Change Orders,
Construction Change Directives, and other Modifications, in good order and marked currently to indicate field
changes and selections made during construction, and the approved Shop Drawings, Product Data, Samples, and
similar required submittals. These shall be in electronic form or paper copy, available to the Architect and Owner,
and delivered to the Architect for submittal to the Owner upon completion of the Work as a record of the Work as
constructed.
§ 3.12 Shop Drawings, Product Data and Samples
§ 3.12.1 Shop Drawings are drawings, diagrams, schedules, and other data specially prepared for the Work by the
Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier, or distributor to illustrate some portion of
the Work.
§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams,
and other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work.
§ 3.12.3 Samples are physical examples that illustrate materials, equipment, or workmanship, and establish standards
by which the Work will be judged.
§ 3.12.4 Shop Drawings, Product Data, Samples, and similar submittals are not Contract Documents. Their purpose
is to demonstrate how the Contractor proposes to conform to the information given and the design concept expressed
in the Contract Documents for those portions of the Work for which the Contract Documents require submittals.
Review by the Architect is subject to the limitations of Section 4.2.7. Informational submittals upon which the
Architect is not expected to take responsive action may be so identified in the Contract Documents. Submittals that
are not required by the Contract Documents may be returned by the Architect without action.
§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve, and submit to the
Architect, Shop Drawings, Product Data, Samples, and similar submittals required by the Contract Documents, in
accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal
schedule, with reasonable promptness and in such sequence as to cause no delay in the Work or in the activities of
the Owner or of Separate Contractors.
§ 3.12.6 By submitting Shop Drawings, Product Data, Samples, and similar submittals, the Contractor represents to
the Owner and Architect that the Contractor has (1) reviewed and approved them, (2) determined and verified
materials, field measurements and field construction criteria related thereto, or will do so, and (3) checked and
coordinated the information contained within such submittals with the requirements of the Work and of the Contract
Documents.
§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal
and review of Shop Drawings, Product Data, Samples, or similar submittals, until the respective submittal has been
approved by the Architect.
§ 3.12.8 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved of
responsibility for deviations from the requirements of the Contract Documents by the Architect’s approval of Shop
Drawings, Product Data, Samples, or similar submittals, unless the Contractor has specifically notified the Architect
of such deviation at the time of submittal and (1) the Architect has given written approval to the specific deviation as
a minor change in the Work, or (2) a Change Order or Construction Change Directive has been issued authorizing
the deviation. The Contractor shall not be relieved of responsibility for errors or omissions in Shop Drawings,
Product Data, Samples, or similar submittals, by the Architect’s approval thereof.
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§ 3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples, or similar submittals, to revisions other than those requested by the Architect on previous submittals. In the
absence of such notice, the Architect’s approval of a resubmission shall not apply to such revisions.
§ 3.12.10 The Contractor shall not be required to provide professional services that constitute the practice of
architecture or engineering unless such services are specifically required by the Contract Documents for a portion of
the Work or unless the Contractor needs to provide such services in order to carry out the Contractor’s
responsibilities for construction means, methods, techniques, sequences, and procedures. The Contractor shall not be
required to provide professional services in violation of applicable law.
§ 3.12.10.1 If professional design services or certifications by a design professional related to systems, materials, or
equipment are specifically required of the Contractor by the Contract Documents, the Owner and the Architect will
specify all performance and design criteria that such services must satisfy. The Contractor shall be entitled to rely
upon the adequacy and accuracy of the performance and design criteria provided in the Contract Documents. The
Contractor shall cause such services or certifications to be provided by an appropriately licensed design
professional, whose signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop
Drawings, and other submittals prepared by such professional. Shop Drawings, and other submittals related to the
Work, designed or certified by such professional, if prepared by others, shall bear such professional’s written
approval when submitted to the Architect. The Owner and the Architect shall be entitled to rely upon the adequacy
and accuracy of the services, certifications, and approvals performed or provided by such design professionals,
provided the Owner and Architect have specified to the Contractor the performance and design criteria that such
services must satisfy. Pursuant to this Section 3.12.10, the Architect will review and approve or take other
appropriate action on submittals only for the limited purpose of checking for conformance with information given
and the design concept expressed in the Contract Documents.
§ 3.12.10.2 If the Contract Documents require the Contractor’s design professional to certify that the Work has been
performed in accordance with the design criteria, the Contractor shall furnish such certifications to the Architect at
the time and in the form specified by the Architect.
§ 3.13 Use of Site
The Contractor shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes,
rules and regulations, lawful orders of public authorities, and the Contract Documents and shall not unreasonably
encumber the site with materials or equipment.
§ 3.14 Cutting and Patching
§ 3.14.1 The Contractor shall be responsible for cutting, fitting, or patching required to complete the Work or to
make its parts fit together properly. All areas requiring cutting, fitting, or patching shall be restored to the condition
existing prior to the cutting, fitting, or patching, unless otherwise required by the Contract Documents.
§ 3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed
construction of the Owner or Separate Contractors by cutting, patching, or otherwise altering such construction, or
by excavation. The Contractor shall not cut or otherwise alter construction by the Owner or a Separate Contractor
except with written consent of the Owner and of the Separate Contractor. Consent shall not be unreasonably
withheld. The Contractor shall not unreasonably withhold, from the Owner or a Separate Contractor, its consent to
cutting or otherwise altering the Work.
§ 3.15 Cleaning Up
§ 3.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials and
rubbish caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste
materials, rubbish, the Contractor’s tools, construction equipment, machinery, and surplus materials from and about
the Project.
§ 3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and the
Owner shall be entitled to reimbursement from the Contractor.
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§ 3.16 Access to Work
The Contractor shall provide the Owner and Architect with access to the Work in preparation and progress wherever
located.
§ 3.17 Royalties, Patents and Copyrights
The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement
of copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but
shall not be responsible for defense or loss when a particular design, process, or product of a particular manufacturer
or manufacturers is required by the Contract Documents, or where the copyright violations are contained in
Drawings, Specifications, or other documents prepared by the Owner or Architect. However, if an infringement of a
copyright or patent is discovered by, or made known to, the Contractor, the Contractor shall be responsible for the
loss unless the information is promptly furnished to the Architect.
§ 3.18 Indemnification
§ 3.18.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner,
Architect, Architect’s consultants, and agents and employees of any of them from and against claims, damages,
losses, and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the
Work, provided that such claim, damage, loss, or expense is attributable to bodily injury, sickness, disease or death,
or to injury to or destruction of tangible property (other than the Work itself), but only to the extent caused by the
negligent acts or omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by them, or
anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss, or expense is
caused in part by a party indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce
other rights or obligations of indemnity that would otherwise exist as to a party or person described in this Section
3.18.
§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor,
a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, the
indemnification obligation under Section 3.18.1 shall not be limited by a limitation on amount or type of damages,
compensation, or benefits payable by or for the Contractor or a Subcontractor under workers’ compensation acts,
disability benefit acts, or other employee benefit acts.
ARTICLE 4 ARCHITECT
§ 4.1 General
§ 4.1.1 The Architect is the person or entity retained by the Owner pursuant to Section 2.3.2 and identified as such in
the Agreement.
§ 4.1.2 Duties, responsibilities, and limitations of authority of the Architect as set forth in the Contract Documents
shall not be restricted, modified, or extended without written consent of the Owner, Contractor, and Architect.
Consent shall not be unreasonably withheld.
§ 4.2 Administration of the Contract
§ 4.2.1 The Architect will provide administration of the Contract as described in the Contract Documents and will be
an Owner’s representative during construction until the date the Architect issues the final Certificate for Payment.
The Architect will have authority to act on behalf of the Owner only to the extent provided in the Contract
Documents.
§ 4.2.2 The Architect will visit the site at intervals appropriate to the stage of construction, or as otherwise agreed
with the Owner, to become generally familiar with the progress and quality of the portion of the Work completed,
and to determine in general if the Work observed is being performed in a manner indicating that the Work, when
fully completed, will be in accordance with the Contract Documents. However, the Architect will not be required to
make exhaustive or continuous on-site inspections to check the quality or quantity of the Work. The Architect will
not have control over, charge of, or responsibility for the construction means, methods, techniques, sequences or
procedures, or for the safety precautions and programs in connection with the Work, since these are solely the
Contractor’s rights and responsibilities under the Contract Documents.
§ 4.2.3 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and
quality of the portion of the Work completed, and promptly report to the Owner (1) known deviations from the
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Contract Documents, (2) known deviations from the most recent construction schedule submitted by the Contractor,
and (3) defects and deficiencies observed in the Work. The Architect will not be responsible for the Contractor’s
failure to perform the Work in accordance with the requirements of the Contract Documents. The Architect will not
have control over or charge of, and will not be responsible for acts or omissions of, the Contractor, Subcontractors,
or their agents or employees, or any other persons or entities performing portions of the Work.
§ 4.2.4 Communications
The Owner and Contractor shall include the Architect in all communications that relate to or affect the Architect’s
services or professional responsibilities. The Owner shall promptly notify the Architect of the substance of any
direct communications between the Owner and the Contractor otherwise relating to the Project. Communications by
and with the Architect’s consultants shall be through the Architect. Communications by and with Subcontractors and
suppliers shall be through the Contractor. Communications by and with Separate Contractors shall be through the
Owner. The Contract Documents may specify other communication protocols.
§ 4.2.5 Based on the Architect’s evaluations of the Contractor’s Applications for Payment, the Architect will review
and certify the amounts due the Contractor and will issue Certificates for Payment in such amounts.
§ 4.2.6 The Architect has authority to reject Work that does not conform to the Contract Documents. Whenever the
Architect considers it necessary or advisable, the Architect will have authority to require inspection or testing of the
Work in accordance with Sections 13.4.2 and 13.4.3, whether or not the Work is fabricated, installed or completed.
However, neither this authority of the Architect nor a decision made in good faith either to exercise or not to
exercise such authority shall give rise to a duty or responsibility of the Architect to the Contractor, Subcontractors,
suppliers, their agents or employees, or other persons or entities performing portions of the Work.
§ 4.2.7 The Architect will review and approve, or take other appropriate action upon, the Contractor’s submittals
such as Shop Drawings, Product Data, and Samples, but only for the limited purpose of checking for conformance
with information given and the design concept expressed in the Contract Documents. The Architect’s action will be
taken in accordance with the submittal schedule approved by the Architect or, in the absence of an approved
submittal schedule, with reasonable promptness while allowing sufficient time in the Architect’s professional
judgment to permit adequate review. Review of such submittals is not conducted for the purpose of determining the
accuracy and completeness of other details such as dimensions and quantities, or for substantiating instructions for
installation or performance of equipment or systems, all of which remain the responsibility of the Contractor as
required by the Contract Documents. The Architect’s review of the Contractor’s submittals shall not relieve the
Contractor of the obligations under Sections 3.3, 3.5, and 3.12. The Architect’s review shall not constitute approval
of safety precautions or of any construction means, methods, techniques, sequences, or procedures. The Architect’s
approval of a specific item shall not indicate approval of an assembly of which the item is a component.
§ 4.2.8 The Architect will prepare Change Orders and Construction Change Directives, and may order minor changes
in the Work as provided in Section 7.4. The Architect will investigate and make determinations and
recommendations regarding concealed and unknown conditions as provided in Section 3.7.4.
§ 4.2.9 The Architect will conduct inspections to determine the date or dates of Substantial Completion and the date
of final completion; issue Certificates of Substantial Completion pursuant to Section 9.8; receive and forward to the
Owner, for the Owner’s review and records, written warranties and related documents required by the Contract and
assembled by the Contractor pursuant to Section 9.10; and issue a final Certificate for Payment pursuant to Section
9.10.
§ 4.2.10 If the Owner and Architect agree, the Architect will provide one or more Project representatives to assist in
carrying out the Architect’s responsibilities at the site. The Owner shall notify the Contractor of any change in the
duties, responsibilities and limitations of authority of the Project representatives.
§ 4.2.11 The Architect will interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor. The Architect’s response to such requests
will be made in writing within any time limits agreed upon or otherwise with reasonable promptness.
§ 4.2.12 Interpretations and decisions of the Architect will be consistent with the intent of, and reasonably inferable
from, the Contract Documents and will be in writing or in the form of drawings. When making such interpretations
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and decisions, the Architect will endeavor to secure faithful performance by both Owner and Contractor, will not
show partiality to either, and will not be liable for results of interpretations or decisions rendered in good faith.
§ 4.2.13 The Architect’s decisions on matters relating to aesthetic effect will be final if consistent with the intent
expressed in the Contract Documents.
§ 4.2.14 The Architect will review and respond to requests for information about the Contract Documents. The
Architect’s response to such requests will be made in writing within any time limits agreed upon or otherwise with
reasonable promptness. If appropriate, the Architect will prepare and issue supplemental Drawings and
Specifications in response to the requests for information.
ARTICLE 5 SUBCONTRACTORS
§ 5.1 Definitions
§ 5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the
Work at the site. The term “Subcontractor” is referred to throughout the Contract Documents as if singular in
number and means a Subcontractor or an authorized representative of the Subcontractor. The term “Subcontractor”
does not include a Separate Contractor or the subcontractors of a Separate Contractor.
§ 5.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to
perform a portion of the Work at the site. The term “Sub-subcontractor” is referred to throughout the Contract
Documents as if singular in number and means a Sub-subcontractor or an authorized representative of the Subsubcontractor.
§ 5.2 Award of Subcontracts and Other Contracts for Portions of the Work
§ 5.2.1 Unless otherwise stated in the Contract Documents, the Contractor, as soon as practicable after award of the
Contract, shall notify the Owner and Architect of the persons or entities proposed for each principal portion of the
Work, including those who are to furnish materials or equipment fabricated to a special design. Within 14 days of
receipt of the information, the Architect may notify the Contractor whether the Owner or the Architect (1) has
reasonable objection to any such proposed person or entity or (2) requires additional time for review. Failure of the
Architect to provide notice within the 14-day period shall constitute notice of no reasonable objection.
§ 5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the
Contractor has made reasonable objection.
§ 5.2.3 If the Owner or Architect has reasonable objection to a person or entity proposed by the Contractor, the
Contractor shall propose another to whom the Owner or Architect has no reasonable objection. If the proposed but
rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract Time shall
be increased or decreased by the difference, if any, occasioned by such change, and an appropriate Change Order
shall be issued before commencement of the substitute Subcontractor’s Work. However, no increase in the Contract
Sum or Contract Time shall be allowed for such change unless the Contractor has acted promptly and responsively
in submitting names as required.
§ 5.2.4 The Contractor shall not substitute a Subcontractor, person, or entity for one previously selected if the Owner
or Architect makes reasonable objection to such substitution.
§ 5.3 Subcontractual Relations
By appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work to be
performed by the Subcontractor, to be bound to the Contractor by terms of the Contract Documents, and to assume
toward the Contractor all the obligations and responsibilities, including the responsibility for safety of the
Subcontractor’s Work that the Contractor, by these Contract Documents, assumes toward the Owner and Architect.
Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the Contract
Documents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not
prejudice such rights, and shall allow to the Subcontractor, unless specifically provided otherwise in the subcontract
agreement, the benefit of all rights, remedies, and redress against the Contractor that the Contractor, by the Contract
Documents, has against the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into
similar agreements with Sub-subcontractors. The Contractor shall make available to each proposed Subcontractor,
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prior to the execution of the subcontract agreement, copies of the Contract Documents to which the Subcontractor
will be bound, and, upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of
the proposed subcontract agreement that may be at variance with the Contract Documents. Subcontractors will
similarly make copies of applicable portions of such documents available to their respective proposed Subsubcontractors.
§ 5.4 Contingent Assignment of Subcontracts
§ 5.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the Owner, provided
that
.1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to
Section 14.2 and only for those subcontract agreements that the Owner accepts by notifying the
Subcontractor and Contractor; and
.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the
Contract.
When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the Contractor’s rights and
obligations under the subcontract.
§ 5.4.2 Upon such assignment, if the Work has been suspended for more than 30 days, the Subcontractor’s
compensation shall be equitably adjusted for increases in cost resulting from the suspension.
§ 5.4.3 Upon assignment to the Owner under this Section 5.4, the Owner may further assign the subcontract to a
successor contractor or other entity. If the Owner assigns the subcontract to a successor contractor or other entity,
the Owner shall nevertheless remain legally responsible for all of the successor contractor’s obligations under the
subcontract.
ARTICLE 6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS
§ 6.1 Owner’s Right to Perform Construction and to Award Separate Contracts
§ 6.1.1 The term “Separate Contractor(s)” shall mean other contractors retained by the Owner under separate
agreements. The Owner reserves the right to perform construction or operations related to the Project with the
Owner’s own forces, and with Separate Contractors retained under Conditions of the Contract substantially similar
to those of this Contract, including those provisions of the Conditions of the Contract related to insurance and
waiver of subrogation.
§ 6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations
on the site, the term “Contractor” in the Contract Documents in each case shall mean the Contractor who executes
each separate Owner-Contractor Agreement.
§ 6.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces and of each Separate
Contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate with
any Separate Contractors and the Owner in reviewing their construction schedules. The Contractor shall make any
revisions to its construction schedule deemed necessary after a joint review and mutual agreement. The construction
schedules shall then constitute the schedules to be used by the Contractor, Separate Contractors, and the Owner until
subsequently revised.
§ 6.1.4 Unless otherwise provided in the Contract Documents, when the Owner performs construction or operations
related to the Project with the Owner’s own forces or with Separate Contractors, the Owner or its Separate
Contractors shall have the same obligations and rights that the Contractor has under the Conditions of the Contract,
including, without excluding others, those stated in Article 3, this Article 6, and Articles 10, 11, and 12.
§ 6.2 Mutual Responsibility
§ 6.2.1 The Contractor shall afford the Owner and Separate Contractors reasonable opportunity for introduction and
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the
Contractor’s construction and operations with theirs as required by the Contract Documents.
§ 6.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by
the Owner or a Separate Contractor, the Contractor shall, prior to proceeding with that portion of the Work,
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promptly notify the Architect of apparent discrepancies or defects in the construction or operations by the Owner or
Separate Contractor that would render it unsuitable for proper execution and results of the Contractor’s Work.
Failure of the Contractor to notify the Architect of apparent discrepancies or defects prior to proceeding with the
Work shall constitute an acknowledgment that the Owner’s or Separate Contractor’s completed or partially
completed construction is fit and proper to receive the Contractor’s Work. The Contractor shall not be responsible
for discrepancies or defects in the construction or operations by the Owner or Separate Contractor that are not
apparent.
§ 6.2.3 The Contractor shall reimburse the Owner for costs the Owner incurs that are payable to a Separate
Contractor because of the Contractor’s delays, improperly timed activities or defective construction. The Owner
shall be responsible to the Contractor for costs the Contractor incurs because of a Separate Contractor’s delays,
improperly timed activities, damage to the Work or defective construction.
§ 6.2.4 The Contractor shall promptly remedy damage that the Contractor wrongfully causes to completed or
partially completed construction or to property of the Owner or Separate Contractor as provided in Section 10.2.5.
§ 6.2.5 The Owner and each Separate Contractor shall have the same responsibilities for cutting and patching as are
described for the Contractor in Section 3.14.
§ 6.3 Owner’s Right to Clean Up
If a dispute arises among the Contractor, Separate Contractors, and the Owner as to the responsibility under their
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the
Owner may clean up and the Architect will allocate the cost among those responsible.
ARTICLE 7 CHANGES IN THE WORK
§ 7.1 General
§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the
limitations stated in this Article 7 and elsewhere in the Contract Documents.
§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor, and Architect. A Construction
Change Directive requires agreement by the Owner and Architect and may or may not be agreed to by the
Contractor. An order for a minor change in the Work may be issued by the Architect alone.
§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents. The
Contractor shall proceed promptly with changes in the Work, unless otherwise provided in the Change Order,
Construction Change Directive, or order for a minor change in the Work.
§ 7.2 Change Orders
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor, and
Architect stating their agreement upon all of the following:
.1 The change in the Work;
.2 The amount of the adjustment, if any, in the Contract Sum; and
.3 The extent of the adjustment, if any, in the Contract Time.
§ 7.3 Construction Change Directives
§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract
Time, or both. The Owner may by Construction Change Directive, without invalidating the Contract, order changes
in the Work within the general scope of the Contract consisting of additions, deletions, or other revisions, the
Contract Sum and Contract Time being adjusted accordingly.
§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change
Order.
§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall be
based on one of the following methods:
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.1
.2
.3
.4

Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to
permit evaluation;
Unit prices stated in the Contract Documents or subsequently agreed upon;
Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or
percentage fee; or
As provided in Section 7.3.4.

§ 7.3.4 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum,
the Architect shall determine the adjustment on the basis of reasonable expenditures and savings of those performing
the Work attributable to the change, including, in case of an increase in the Contract Sum, an amount for overhead
and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable amount. In
such case, and also under Section 7.3.3.3, the Contractor shall keep and present, in such form as the Architect may
prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in the
Contract Documents, costs for the purposes of this Section 7.3.4 shall be limited to the following:
.1 Costs of labor, including applicable payroll taxes, fringe benefits required by agreement or custom,
workers’ compensation insurance, and other employee costs approved by the Architect;
.2 Costs of materials, supplies, and equipment, including cost of transportation, whether incorporated or
consumed;
.3 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Contractor
or others;
.4 Costs of premiums for all bonds and insurance, permit fees, and sales, use, or similar taxes, directly
related to the change; and
.5 Costs of supervision and field office personnel directly attributable to the change.
§ 7.3.5 If the Contractor disagrees with the adjustment in the Contract Time, the Contractor may make a Claim in
accordance with applicable provisions of Article 15.
§ 7.3.6 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in
the Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method, if any,
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or
Contract Time.
§ 7.3.7 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith,
including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall
be effective immediately and shall be recorded as a Change Order.
§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a
net decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and
credits covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall
be figured on the basis of net increase, if any, with respect to that change.
§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner, the Contractor
may request payment for Work completed under the Construction Change Directive in Applications for Payment.
The Architect will make an interim determination for purposes of monthly certification for payment for those costs
and certify for payment the amount that the Architect determines, in the Architect’s professional judgment, to be
reasonably justified. The Architect’s interim determination of cost shall adjust the Contract Sum on the same basis
as a Change Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 15.
§ 7.3.10 When the Owner and Contractor agree with a determination made by the Architect concerning the
adjustments in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such
agreement shall be effective immediately and the Architect will prepare a Change Order. Change Orders may be
issued for all or any part of a Construction Change Directive.
§ 7.4 Minor Changes in the Work
The Architect may order minor changes in the Work that are consistent with the intent of the Contract Documents
and do not involve an adjustment in the Contract Sum or an extension of the Contract Time. The Architect’s order
for minor changes shall be in writing. If the Contractor believes that the proposed minor change in the Work will
Init.
/

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by The
American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties.
Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be
prosecuted to the maximum extent possible under the law. This document was produced by AIA software at 15:19:57 ET on 06/28/2019 under Order No.
8244841089 which expires on 02/26/2020, and is not for resale.
User Notes:
(3B9ADA5E)

24

affect the Contract Sum or Contract Time, the Contractor shall notify the Architect and shall not proceed to
implement the change in the Work. If the Contractor performs the Work set forth in the Architect’s order for a minor
change without prior notice to the Architect that such change will affect the Contract Sum or Contract Time, the
Contractor waives any adjustment to the Contract Sum or extension of the Contract Time.
ARTICLE 8 TIME
§ 8.1 Definitions
§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion of the Work.
§ 8.1.2 The date of commencement of the Work is the date established in the Agreement.
§ 8.1.3 The date of Substantial Completion is the date certified by the Architect in accordance with Section 9.8.
§ 8.1.4 The term “day” as used in the Contract Documents shall mean calendar day unless otherwise specifically
defined.
§ 8.2 Progress and Completion
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement,
the Contractor confirms that the Contract Time is a reasonable period for performing the Work.
§ 8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, commence
the Work prior to the effective date of insurance required to be furnished by the Contractor and Owner.
§ 8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion
within the Contract Time.
§ 8.3 Delays and Extensions of Time
§ 8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by (1) an act or neglect
of the Owner or Architect, of an employee of either, or of a Separate Contractor; (2) by changes ordered in the
Work; (3) by labor disputes, fire, unusual delay in deliveries, unavoidable casualties, adverse weather conditions
documented in accordance with Section 15.1.6.2, or other causes beyond the Contractor’s control; (4) by delay
authorized by the Owner pending mediation and binding dispute resolution; or (5) by other causes that the
Contractor asserts, and the Architect determines, justify delay, then the Contract Time shall be extended for such
reasonable time as the Architect may determine.
§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 15.
§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by either party under other provisions of
the Contract Documents.
ARTICLE 9 PAYMENTS AND COMPLETION
§ 9.1 Contract Sum
§ 9.1.1 The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount
payable by the Owner to the Contractor for performance of the Work under the Contract Documents.
§ 9.1.2 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if quantities originally
contemplated are materially changed so that application of such unit prices to the actual quantities causes substantial
inequity to the Owner or Contractor, the applicable unit prices shall be equitably adjusted.
§ 9.2 Schedule of Values
Where the Contract is based on a stipulated sum or Guaranteed Maximum Price, the Contractor shall submit a
schedule of values to the Architect before the first Application for Payment, allocating the entire Contract Sum to
the various portions of the Work. The schedule of values shall be prepared in the form, and supported by the data to
substantiate its accuracy, required by the Architect. This schedule, unless objected to by the Architect, shall be used
as a basis for reviewing the Contractor’s Applications for Payment. Any changes to the schedule of values shall be
submitted to the Architect and supported by such data to substantiate its accuracy as the Architect may require, and
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unless objected to by the Architect, shall be used as a basis for reviewing the Contractor’s subsequent Applications
for Payment.
§ 9.3 Applications for Payment
§ 9.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the
Architect an itemized Application for Payment prepared in accordance with the schedule of values, if required under
Section 9.2, for completed portions of the Work. The application shall be notarized, if required, and supported by all
data substantiating the Contractor’s right to payment that the Owner or Architect require, such as copies of
requisitions, and releases and waivers of liens from Subcontractors and suppliers, and shall reflect retainage if
provided for in the Contract Documents.
§ 9.3.1.1 As provided in Section 7.3.9, such applications may include requests for payment on account of changes in
the Work that have been properly authorized by Construction Change Directives, or by interim determinations of the
Architect, but not yet included in Change Orders.
§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the
Contractor does not intend to pay a Subcontractor or supplier, unless such Work has been performed by others
whom the Contractor intends to pay.
§ 9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance
by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location
agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon
compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner’s title to such
materials and equipment or otherwise protect the Owner’s interest, and shall include the costs of applicable
insurance, storage, and transportation to the site, for such materials and equipment stored off the site.
§ 9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner
no later than the time of payment. The Contractor further warrants that upon submittal of an Application for
Payment all Work for which Certificates for Payment have been previously issued and payments received from the
Owner shall, to the best of the Contractor’s knowledge, information, and belief, be free and clear of liens, claims,
security interests, or encumbrances, in favor of the Contractor, Subcontractors, suppliers, or other persons or entities
that provided labor, materials, and equipment relating to the Work.
§ 9.4 Certificates for Payment
§ 9.4.1 The Architect will, within seven days after receipt of the Contractor’s Application for Payment, either (1)
issue to the Owner a Certificate for Payment in the full amount of the Application for Payment, with a copy to the
Contractor; or (2) issue to the Owner a Certificate for Payment for such amount as the Architect determines is
properly due, and notify the Contractor and Owner of the Architect’s reasons for withholding certification in part as
provided in Section 9.5.1; or (3) withhold certification of the entire Application for Payment, and notify the
Contractor and Owner of the Architect’s reason for withholding certification in whole as provided in Section 9.5.1.
§ 9.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner,
based on the Architect’s evaluation of the Work and the data in the Application for Payment, that, to the best of the
Architect’s knowledge, information, and belief, the Work has progressed to the point indicated, the quality of the
Work is in accordance with the Contract Documents, and that the Contractor is entitled to payment in the amount
certified. The foregoing representations are subject to an evaluation of the Work for conformance with the Contract
Documents upon Substantial Completion, to results of subsequent tests and inspections, to correction of minor
deviations from the Contract Documents prior to completion, and to specific qualifications expressed by the
Architect. However, the issuance of a Certificate for Payment will not be a representation that the Architect has (1)
made exhaustive or continuous on-site inspections to check the quality or quantity of the Work; (2) reviewed
construction means, methods, techniques, sequences, or procedures; (3) reviewed copies of requisitions received
from Subcontractors and suppliers and other data requested by the Owner to substantiate the Contractor’s right to
payment; or (4) made examination to ascertain how or for what purpose the Contractor has used money previously
paid on account of the Contract Sum.
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§ 9.5 Decisions to Withhold Certification
§ 9.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary
to protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.4.2 cannot
be made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the
Contractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on a revised
amount, the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to
make such representations to the Owner. The Architect may also withhold a Certificate for Payment or, because of
subsequently discovered evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to
such extent as may be necessary in the Architect’s opinion to protect the Owner from loss for which the Contractor
is responsible, including loss resulting from acts and omissions described in Section 3.3.2, because of
.1 defective Work not remedied;
.2 third party claims filed or reasonable evidence indicating probable filing of such claims, unless security
acceptable to the Owner is provided by the Contractor;
.3 failure of the Contractor to make payments properly to Subcontractors or suppliers for labor, materials
or equipment;
.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;
.5 damage to the Owner or a Separate Contractor;
.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid
balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or
.7 repeated failure to carry out the Work in accordance with the Contract Documents.
§ 9.5.2 When either party disputes the Architect’s decision regarding a Certificate for Payment under Section 9.5.1,
in whole or in part, that party may submit a Claim in accordance with Article 15.
§ 9.5.3 When the reasons for withholding certification are removed, certification will be made for amounts
previously withheld.
§ 9.5.4 If the Architect withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option,
issue joint checks to the Contractor and to any Subcontractor or supplier to whom the Contractor failed to make
payment for Work properly performed or material or equipment suitably delivered. If the Owner makes payments by
joint check, the Owner shall notify the Architect and the Contractor shall reflect such payment on its next
Application for Payment.
§ 9.6 Progress Payments
§ 9.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and
within the time provided in the Contract Documents, and shall so notify the Architect.
§ 9.6.2 The Contractor shall pay each Subcontractor, no later than seven days after receipt of payment from the
Owner, the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to
the Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate
agreement with each Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in a similar
manner.
§ 9.6.3 The Architect will, on request, furnish to a Subcontractor, if practicable, information regarding percentages of
completion or amounts applied for by the Contractor and action taken thereon by the Architect and Owner on
account of portions of the Work done by such Subcontractor.
§ 9.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly paid
Subcontractors and suppliers amounts paid by the Owner to the Contractor for subcontracted Work. If the Contractor
fails to furnish such evidence within seven days, the Owner shall have the right to contact Subcontractors and
suppliers to ascertain whether they have been properly paid. Neither the Owner nor Architect shall have an
obligation to pay, or to see to the payment of money to, a Subcontractor or supplier, except as may otherwise be
required by law.
§ 9.6.5 The Contractor’s payments to suppliers shall be treated in a manner similar to that provided in Sections 9.6.2,
9.6.3 and 9.6.4.
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§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the
Owner shall not constitute acceptance of Work not in accordance with the Contract Documents.
§ 9.6.7 Unless the Contractor provides the Owner with a payment bond in the full penal sum of the Contract Sum,
payments received by the Contractor for Work properly performed by Subcontractors or provided by suppliers shall
be held by the Contractor for those Subcontractors or suppliers who performed Work or furnished materials, or both,
under contract with the Contractor for which payment was made by the Owner. Nothing contained herein shall
require money to be placed in a separate account and not commingled with money of the Contractor, create any
fiduciary liability or tort liability on the part of the Contractor for breach of trust, or entitle any person or entity to an
award of punitive damages against the Contractor for breach of the requirements of this provision.
§ 9.6.8 Provided the Owner has fulfilled its payment obligations under the Contract Documents, the Contractor shall
defend and indemnify the Owner from all loss, liability, damage or expense, including reasonable attorney’s fees
and litigation expenses, arising out of any lien claim or other claim for payment by any Subcontractor or supplier of
any tier. Upon receipt of notice of a lien claim or other claim for payment, the Owner shall notify the Contractor. If
approved by the applicable court, when required, the Contractor may substitute a surety bond for the property
against which the lien or other claim for payment has been asserted.
§ 9.7 Failure of Payment
If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within seven days after
receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within seven days
after the date established in the Contract Documents, the amount certified by the Architect or awarded by binding
dispute resolution, then the Contractor may, upon seven additional days’ notice to the Owner and Architect, stop the
Work until payment of the amount owing has been received. The Contract Time shall be extended appropriately and
the Contract Sum shall be increased by the amount of the Contractor’s reasonable costs of shutdown, delay and startup, plus interest as provided for in the Contract Documents.
§ 9.8 Substantial Completion
§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof
is sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the
Work for its intended use.
§ 9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept
separately, is substantially complete, the Contractor shall prepare and submit to the Architect a comprehensive list of
items to be completed or corrected prior to final payment. Failure to include an item on such list does not alter the
responsibility of the Contractor to complete all Work in accordance with the Contract Documents.
§ 9.8.3 Upon receipt of the Contractor’s list, the Architect will make an inspection to determine whether the Work or
designated portion thereof is substantially complete. If the Architect’s inspection discloses any item, whether or not
included on the Contractor’s list, which is not sufficiently complete in accordance with the Contract Documents so
that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the Contractor
shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon notification
by the Architect. In such case, the Contractor shall then submit a request for another inspection by the Architect to
determine Substantial Completion.
§ 9.8.4 When the Work or designated portion thereof is substantially complete, the Architect will prepare a
Certificate of Substantial Completion that shall establish the date of Substantial Completion; establish
responsibilities of the Owner and Contractor for security, maintenance, heat, utilities, damage to the Work and
insurance; and fix the time within which the Contractor shall finish all items on the list accompanying the
Certificate. Warranties required by the Contract Documents shall commence on the date of Substantial Completion
of the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial Completion.
§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in the Certificate. Upon such acceptance, and consent of surety if
any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Such payment
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Contract Documents.
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§ 9.9 Partial Occupancy or Use
§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when
such portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented
to by the insurer and authorized by public authorities having jurisdiction over the Project. Such partial occupancy or
use may commence whether or not the portion is substantially complete, provided the Owner and Contractor have
accepted in writing the responsibilities assigned to each of them for payments, retainage, if any, security,
maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing concerning the period for
correction of the Work and commencement of warranties required by the Contract Documents. When the Contractor
considers a portion substantially complete, the Contractor shall prepare and submit a list to the Architect as provided
under Section 9.8.2. Consent of the Contractor to partial occupancy or use shall not be unreasonably withheld. The
stage of the progress of the Work shall be determined by written agreement between the Owner and Contractor or, if
no agreement is reached, by decision of the Architect.
§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner, Contractor, and Architect shall jointly inspect
the area to be occupied or portion of the Work to be used in order to determine and record the condition of the
Work.
§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not
constitute acceptance of Work not complying with the requirements of the Contract Documents.
§ 9.10 Final Completion and Final Payment
§ 9.10.1 Upon receipt of the Contractor’s notice that the Work is ready for final inspection and acceptance and upon
receipt of a final Application for Payment, the Architect will promptly make such inspection. When the Architect
finds the Work acceptable under the Contract Documents and the Contract fully performed, the Architect will
promptly issue a final Certificate for Payment stating that to the best of the Architect’s knowledge, information and
belief, and on the basis of the Architect’s on-site visits and inspections, the Work has been completed in accordance
with the Contract Documents and that the entire balance found to be due the Contractor and noted in the final
Certificate is due and payable. The Architect’s final Certificate for Payment will constitute a further representation
that conditions listed in Section 9.10.2 as precedent to the Contractor’s being entitled to final payment have been
fulfilled.
§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits
to the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected
with the Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts
withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the
Contract Documents to remain in force after final payment is currently in effect, (3) a written statement that the
Contractor knows of no reason that the insurance will not be renewable to cover the period required by the Contract
Documents, (4) consent of surety, if any, to final payment, (5) documentation of any special warranties, such as
manufacturers’ warranties or specific Subcontractor warranties, and (6) if required by the Owner, other data
establishing payment or satisfaction of obligations, such as receipts and releases and waivers of liens, claims,
security interests, or encumbrances arising out of the Contract, to the extent and in such form as may be designated
by the Owner. If a Subcontractor refuses to furnish a release or waiver required by the Owner, the Contractor may
furnish a bond satisfactory to the Owner to indemnify the Owner against such lien, claim, security interest, or
encumbrance. If a lien, claim, security interest, or encumbrance remains unsatisfied after payments are made, the
Contractor shall refund to the Owner all money that the Owner may be compelled to pay in discharging the lien,
claim, security interest, or encumbrance, including all costs and reasonable attorneys’ fees.
§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault
of the Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the
Owner shall, upon application by the Contractor and certification by the Architect, and without terminating the
Contract, make payment of the balance due for that portion of the Work fully completed, corrected, and accepted. If
the remaining balance for Work not fully completed or corrected is less than retainage stipulated in the Contract
Documents, and if bonds have been furnished, the written consent of the surety to payment of the balance due for
that portion of the Work fully completed and accepted shall be submitted by the Contractor to the Architect prior to
certification of such payment. Such payment shall be made under terms and conditions governing final payment,
except that it shall not constitute a waiver of Claims.
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§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from
.1 liens, Claims, security interests, or encumbrances arising out of the Contract and unsettled;
.2 failure of the Work to comply with the requirements of the Contract Documents;
.3 terms of special warranties required by the Contract Documents; or
.4 audits performed by the Owner, if permitted by the Contract Documents, after final payment.
§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontractor, or a supplier, shall constitute a waiver of
claims by that payee except those previously made in writing and identified by that payee as unsettled at the time of
final Application for Payment.
ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY
§ 10.1 Safety Precautions and Programs
The Contractor shall be responsible for initiating, maintaining, and supervising all safety precautions and programs
in connection with the performance of the Contract.
§ 10.2 Safety of Persons and Property
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to
prevent damage, injury, or loss to
.1 employees on the Work and other persons who may be affected thereby;
.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site,
under care, custody, or control of the Contractor, a Subcontractor, or a Sub-subcontractor; and
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways,
structures, and utilities not designated for removal, relocation, or replacement in the course of
construction.
§ 10.2.2 The Contractor shall comply with, and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property or their
protection from damage, injury, or loss.
§ 10.2.3 The Contractor shall implement, erect, and maintain, as required by existing conditions and performance of
the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings
against hazards; promulgating safety regulations; and notifying the owners and users of adjacent sites and utilities of
the safeguards.
§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods are
necessary for execution of the Work, the Contractor shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel.
§ 10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3 caused in
whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed
by any of them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under
Sections 10.2.1.2 and 10.2.1.3. The Contractor may make a Claim for the cost to remedy the damage or loss to the
extent such damage or loss is attributable to acts or omissions of the Owner or Architect or anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable, and not attributable
to the fault or negligence of the Contractor. The foregoing obligations of the Contractor are in addition to the
Contractor’s obligations under Section 3.18.
§ 10.2.6 The Contractor shall designate a responsible member of the Contractor’s organization at the site whose duty
shall be the prevention of accidents. This person shall be the Contractor’s superintendent unless otherwise
designated by the Contractor in writing to the Owner and Architect.
§ 10.2.7 The Contractor shall not permit any part of the construction or site to be loaded so as to cause damage or
create an unsafe condition.
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§ 10.2.8 Injury or Damage to Person or Property
If either party suffers injury or damage to person or property because of an act or omission of the other party, or of
others for whose acts such party is legally responsible, notice of the injury or damage, whether or not insured, shall
be given to the other party within a reasonable time not exceeding 21 days after discovery. The notice shall provide
sufficient detail to enable the other party to investigate the matter.
§ 10.3 Hazardous Materials and Substances
§ 10.3.1 The Contractor is responsible for compliance with any requirements included in the Contract Documents
regarding hazardous materials or substances. If the Contractor encounters a hazardous material or substance not
addressed in the Contract Documents and if reasonable precautions will be inadequate to prevent foreseeable bodily
injury or death to persons resulting from a material or substance, including but not limited to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Contractor, the Contractor shall, upon recognizing
the condition, immediately stop Work in the affected area and notify the Owner and Architect of the condition.
§ 10.3.2 Upon receipt of the Contractor’s notice, the Owner shall obtain the services of a licensed laboratory to verify
the presence or absence of the material or substance reported by the Contractor and, in the event such material or
substance is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Contract
Documents, the Owner shall furnish in writing to the Contractor and Architect the names and qualifications of
persons or entities who are to perform tests verifying the presence or absence of the material or substance or who are
to perform the task of removal or safe containment of the material or substance. The Contractor and the Architect
will promptly reply to the Owner in writing stating whether or not either has reasonable objection to the persons or
entities proposed by the Owner. If either the Contractor or Architect has an objection to a person or entity proposed
by the Owner, the Owner shall propose another to whom the Contractor and the Architect have no reasonable
objection. When the material or substance has been rendered harmless, Work in the affected area shall resume upon
written agreement of the Owner and Contractor. By Change Order, the Contract Time shall be extended
appropriately and the Contract Sum shall be increased by the amount of the Contractor’s reasonable additional costs
of shutdown, delay, and start-up.
§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Contractor,
Subcontractors, Architect, Architect’s consultants, and agents and employees of any of them from and against
claims, damages, losses, and expenses, including but not limited to attorneys’ fees, arising out of or resulting from
performance of the Work in the affected area if in fact the material or substance presents the risk of bodily injury or
death as described in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss, or
expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property
(other than the Work itself), except to the extent that such damage, loss, or expense is due to the fault or negligence
of the party seeking indemnity.
§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for hazardous materials or substances the
Contractor brings to the site unless such materials or substances are required by the Contract Documents. The
Owner shall be responsible for hazardous materials or substances required by the Contract Documents, except to the
extent of the Contractor’s fault or negligence in the use and handling of such materials or substances.
§ 10.3.5 The Contractor shall reimburse the Owner for the cost and expense the Owner incurs (1) for remediation of
hazardous materials or substances the Contractor brings to the site and negligently handles, or (2) where the
Contractor fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are
due to the Owner’s fault or negligence.
§ 10.3.6 If, without negligence on the part of the Contractor, the Contractor is held liable by a government agency for
the cost of remediation of a hazardous material or substance solely by reason of performing Work as required by the
Contract Documents, the Owner shall reimburse the Contractor for all cost and expense thereby incurred.
§ 10.4 Emergencies
In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor’s discretion, to
prevent threatened damage, injury, or loss. Additional compensation or extension of time claimed by the Contractor
on account of an emergency shall be determined as provided in Article 15 and Article 7.
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ARTICLE 11 INSURANCE AND BONDS
§ 11.1 Contractor’s Insurance and Bonds
§ 11.1.1 The Contractor shall purchase and maintain insurance of the types and limits of liability, containing the
endorsements, and subject to the terms and conditions, as described in the Agreement or elsewhere in the Contract
Documents. The Contractor shall purchase and maintain the required insurance from an insurance company or
insurance companies lawfully authorized to issue insurance in the jurisdiction where the Project is located. The
Owner, Architect, and Architect’s consultants shall be named as additional insureds under the Contractor’s
commercial general liability policy or as otherwise described in the Contract Documents.
§ 11.1.2 The Contractor shall provide surety bonds of the types, for such penal sums, and subject to such terms and
conditions as required by the Contract Documents. The Contractor shall purchase and maintain the required bonds
from a company or companies lawfully authorized to issue surety bonds in the jurisdiction where the Project is
located.
§ 11.1.3 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment
of obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall
authorize a copy to be furnished.
§ 11.1.4 Notice of Cancellation or Expiration of Contractor’s Required Insurance. Within three (3) business days of the
date the Contractor becomes aware of an impending or actual cancellation or expiration of any insurance required by
the Contract Documents, the Contractor shall provide notice to the Owner of such impending or actual cancellation
or expiration. Upon receipt of notice from the Contractor, the Owner shall, unless the lapse in coverage arises from
an act or omission of the Owner, have the right to stop the Work until the lapse in coverage has been cured by the
procurement of replacement coverage by the Contractor. The furnishing of notice by the Contractor shall not relieve
the Contractor of any contractual obligation to provide any required coverage.
§ 11.2 Owner’s Insurance
§ 11.2.1 The Owner shall purchase and maintain insurance of the types and limits of liability, containing the
endorsements, and subject to the terms and conditions, as described in the Agreement or elsewhere in the Contract
Documents. The Owner shall purchase and maintain the required insurance from an insurance company or insurance
companies lawfully authorized to issue insurance in the jurisdiction where the Project is located.
§ 11.2.2 Failure to Purchase Required Property Insurance. If the Owner fails to purchase and maintain the required
property insurance, with all of the coverages and in the amounts described in the Agreement or elsewhere in the
Contract Documents, the Owner shall inform the Contractor in writing prior to commencement of the Work. Upon
receipt of notice from the Owner, the Contractor may delay commencement of the Work and may obtain insurance
that will protect the interests of the Contractor, Subcontractors, and Sub-Subcontractors in the Work. When the
failure to provide coverage has been cured or resolved, the Contract Sum and Contract Time shall be equitably
adjusted. In the event the Owner fails to procure coverage, the Owner waives all rights against the Contractor,
Subcontractors, and Sub-subcontractors to the extent the loss to the Owner would have been covered by the
insurance to have been procured by the Owner. The cost of the insurance shall be charged to the Owner by a Change
Order. If the Owner does not provide written notice, and the Contractor is damaged by the failure or neglect of the
Owner to purchase or maintain the required insurance, the Owner shall reimburse the Contractor for all reasonable
costs and damages attributable thereto.
§ 11.2.3 Notice of Cancellation or Expiration of Owner’s Required Property Insurance. Within three (3) business days of
the date the Owner becomes aware of an impending or actual cancellation or expiration of any property insurance
required by the Contract Documents, the Owner shall provide notice to the Contractor of such impending or actual
cancellation or expiration. Unless the lapse in coverage arises from an act or omission of the Contractor: (1) the
Contractor, upon receipt of notice from the Owner, shall have the right to stop the Work until the lapse in coverage
has been cured by the procurement of replacement coverage by either the Owner or the Contractor; (2) the Contract
Time and Contract Sum shall be equitably adjusted; and (3) the Owner waives all rights against the Contractor,
Subcontractors, and Sub-subcontractors to the extent any loss to the Owner would have been covered by the
insurance had it not expired or been cancelled. If the Contractor purchases replacement coverage, the cost of the
insurance shall be charged to the Owner by an appropriate Change Order. The furnishing of notice by the Owner
shall not relieve the Owner of any contractual obligation to provide required insurance.
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§ 11.3 Waivers of Subrogation
§ 11.3.1 The Owner and Contractor waive all rights against (1) each other and any of their subcontractors, subsubcontractors, agents, and employees, each of the other; (2) the Architect and Architect’s consultants; and (3)
Separate Contractors, if any, and any of their subcontractors, sub-subcontractors, agents, and employees, for
damages caused by fire, or other causes of loss, to the extent those losses are covered by property insurance required
by the Agreement or other property insurance applicable to the Project, except such rights as they have to proceeds
of such insurance. The Owner or Contractor, as appropriate, shall require similar written waivers in favor of the
individuals and entities identified above from the Architect, Architect’s consultants, Separate Contractors,
subcontractors, and sub-subcontractors. The policies of insurance purchased and maintained by each person or entity
agreeing to waive claims pursuant to this section 11.3.1 shall not prohibit this waiver of subrogation. This waiver of
subrogation shall be effective as to a person or entity (1) even though that person or entity would otherwise have a
duty of indemnification, contractual or otherwise, (2) even though that person or entity did not pay the insurance
premium directly or indirectly, or (3) whether or not the person or entity had an insurable interest in the damaged
property.
§ 11.3.2 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent
to the site by property insurance under policies separate from those insuring the Project, or if after final payment
property insurance is to be provided on the completed Project through a policy or policies other than those insuring
the Project during the construction period, to the extent permissible by such policies, the Owner waives all rights in
accordance with the terms of Section 11.3.1 for damages caused by fire or other causes of loss covered by this
separate property insurance.
§ 11.4 Loss of Use, Business Interruption, and Delay in Completion Insurance
The Owner, at the Owner’s option, may purchase and maintain insurance that will protect the Owner against loss of
use of the Owner’s property, or the inability to conduct normal operations, due to fire or other causes of loss. The
Owner waives all rights of action against the Contractor and Architect for loss of use of the Owner’s property, due to
fire or other hazards however caused.
§11.5 Adjustment and Settlement of Insured Loss
§ 11.5.1 A loss insured under the property insurance required by the Agreement shall be adjusted by the Owner as
fiduciary and made payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to
requirements of any applicable mortgagee clause and of Section 11.5.2. The Owner shall pay the Architect and
Contractor their just shares of insurance proceeds received by the Owner, and by appropriate agreements the
Architect and Contractor shall make payments to their consultants and Subcontractors in similar manner.
§ 11.5.2 Prior to settlement of an insured loss, the Owner shall notify the Contractor of the terms of the proposed
settlement as well as the proposed allocation of the insurance proceeds. The Contractor shall have 14 days from
receipt of notice to object to the proposed settlement or allocation of the proceeds. If the Contractor does not object,
the Owner shall settle the loss and the Contractor shall be bound by the settlement and allocation. Upon receipt, the
Owner shall deposit the insurance proceeds in a separate account and make the appropriate distributions. Thereafter,
if no other agreement is made or the Owner does not terminate the Contract for convenience, the Owner and
Contractor shall execute a Change Order for reconstruction of the damaged or destroyed Work in the amount
allocated for that purpose. If the Contractor timely objects to either the terms of the proposed settlement or the
allocation of the proceeds, the Owner may proceed to settle the insured loss, and any dispute between the Owner and
Contractor arising out of the settlement or allocation of the proceeds shall be resolved pursuant to Article 15.
Pending resolution of any dispute, the Owner may issue a Construction Change Directive for the reconstruction of
the damaged or destroyed Work.
ARTICLE 12 UNCOVERING AND CORRECTION OF WORK
§ 12.1 Uncovering of Work
§ 12.1.1 If a portion of the Work is covered contrary to the Architect’s request or to requirements specifically
expressed in the Contract Documents, it must, if requested in writing by the Architect, be uncovered for the
Architect’s examination and be replaced at the Contractor’s expense without change in the Contract Time.
§ 12.1.2 If a portion of the Work has been covered that the Architect has not specifically requested to examine prior
to its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If such
Work is in accordance with the Contract Documents, the Contractor shall be entitled to an equitable adjustment to
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the Contract Sum and Contract Time as may be appropriate. If such Work is not in accordance with the Contract
Documents, the costs of uncovering the Work, and the cost of correction, shall be at the Contractor’s expense.
§ 12.2 Correction of Work
§ 12.2.1 Before Substantial Completion
The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the requirements of
the Contract Documents, discovered before Substantial Completion and whether or not fabricated, installed or
completed. Costs of correcting such rejected Work, including additional testing and inspections, the cost of
uncovering and replacement, and compensation for the Architect’s services and expenses made necessary thereby,
shall be at the Contractor’s expense.
§ 12.2.2 After Substantial Completion
§ 12.2.2.1 In addition to the Contractor’s obligations under Section 3.5, if, within one year after the date of
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties
established under Section 9.9.1, or by terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be not in accordance with the requirements of the Contract Documents, the Contractor
shall correct it promptly after receipt of notice from the Owner to do so, unless the Owner has previously given the
Contractor a written acceptance of such condition. The Owner shall give such notice promptly after discovery of the
condition. During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the
Contractor an opportunity to make the correction, the Owner waives the rights to require correction by the
Contractor and to make a claim for breach of warranty. If the Contractor fails to correct nonconforming Work within
a reasonable time during that period after receipt of notice from the Owner or Architect, the Owner may correct it in
accordance with Section 2.5.
§ 12.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first
performed after Substantial Completion by the period of time between Substantial Completion and the actual
completion of that portion of the Work.
§ 12.2.2.3 The one-year period for correction of Work shall not be extended by corrective Work performed by the
Contractor pursuant to this Section 12.2.
§ 12.2.3 The Contractor shall remove from the site portions of the Work that are not in accordance with the
requirements of the Contract Documents and are neither corrected by the Contractor nor accepted by the Owner.
§ 12.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction of the Owner or Separate
Contractors, whether completed or partially completed, caused by the Contractor’s correction or removal of Work
that is not in accordance with the requirements of the Contract Documents.
§ 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect to
other obligations the Contractor has under the Contract Documents. Establishment of the one-year period for
correction of Work as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct
the Work, and has no relationship to the time within which the obligation to comply with the Contract Documents
may be sought to be enforced, nor to the time within which proceedings may be commenced to establish the
Contractor’s liability with respect to the Contractor’s obligations other than specifically to correct the Work.
§ 12.3 Acceptance of Nonconforming Work
If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the
Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made.
ARTICLE 13 MISCELLANEOUS PROVISIONS
§ 13.1 Governing Law
The Contract shall be governed by the law of the place where the Project is located, excluding that jurisdiction’s
choice of law rules. If the parties have selected arbitration as the method of binding dispute resolution, the Federal
Arbitration Act shall govern Section 15.4.
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§ 13.2 Successors and Assigns
§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns, and legal
representatives to covenants, agreements, and obligations contained in the Contract Documents. Except as provided
in Section 13.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of the
other. If either party attempts to make an assignment without such consent, that party shall nevertheless remain
legally responsible for all obligations under the Contract.
§ 13.2.2 The Owner may, without consent of the Contractor, assign the Contract to a lender providing construction
financing for the Project, if the lender assumes the Owner’s rights and obligations under the Contract Documents.
The Contractor shall execute all consents reasonably required to facilitate the assignment.
§ 13.3 Rights and Remedies
§ 13.3.1 Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder
shall be in addition to and not a limitation of duties, obligations, rights, and remedies otherwise imposed or available
by law.
§ 13.3.2 No action or failure to act by the Owner, Architect, or Contractor shall constitute a waiver of a right or duty
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a
breach thereunder, except as may be specifically agreed upon in writing.
§ 13.4 Tests and Inspections
§ 13.4.1 Tests, inspections, and approvals of portions of the Work shall be made as required by the Contract
Documents and by applicable laws, statutes, ordinances, codes, rules, and regulations or lawful orders of public
authorities. Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections, and
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public
authority, and shall bear all related costs of tests, inspections, and approvals. The Contractor shall give the Architect
timely notice of when and where tests and inspections are to be made so that the Architect may be present for such
procedures. The Owner shall bear costs of tests, inspections, or approvals that do not become requirements until
after bids are received or negotiations concluded. The Owner shall directly arrange and pay for tests, inspections, or
approvals where building codes or applicable laws or regulations so require.
§ 13.4.2 If the Architect, Owner, or public authorities having jurisdiction determine that portions of the Work require
additional testing, inspection, or approval not included under Section 13.4.1, the Architect will, upon written
authorization from the Owner, instruct the Contractor to make arrangements for such additional testing, inspection,
or approval, by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of
when and where tests and inspections are to be made so that the Architect may be present for such procedures. Such
costs, except as provided in Section 13.4.3, shall be at the Owner’s expense.
§ 13.4.3 If procedures for testing, inspection, or approval under Sections 13.4.1 and 13.4.2 reveal failure of the
portions of the Work to comply with requirements established by the Contract Documents, all costs made necessary
by such failure, including those of repeated procedures and compensation for the Architect’s services and expenses,
shall be at the Contractor’s expense.
§ 13.4.4 Required certificates of testing, inspection, or approval shall, unless otherwise required by the Contract
Documents, be secured by the Contractor and promptly delivered to the Architect.
§ 13.4.5 If the Architect is to observe tests, inspections, or approvals required by the Contract Documents, the
Architect will do so promptly and, where practicable, at the normal place of testing.
§ 13.4.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid
unreasonable delay in the Work.
§ 13.5 Interest
Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at the rate
the parties agree upon in writing or, in the absence thereof, at the legal rate prevailing from time to time at the place
where the Project is located.
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ARTICLE 14 TERMINATION OR SUSPENSION OF THE CONTRACT
§ 14.1 Termination by the Contractor
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days
through no act or fault of the Contractor, a Subcontractor, a Sub-subcontractor, their agents or employees, or any
other persons or entities performing portions of the Work, for any of the following reasons:
.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be
stopped;
.2 An act of government, such as a declaration of national emergency, that requires all Work to be
stopped;
.3 Because the Architect has not issued a Certificate for Payment and has not notified the Contractor of
the reason for withholding certification as provided in Section 9.4.1, or because the Owner has not
made payment on a Certificate for Payment within the time stated in the Contract Documents; or
.4 The Owner has failed to furnish to the Contractor reasonable evidence as required by Section 2.2.
§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor, a Subcontractor, a
Sub-subcontractor, their agents or employees, or any other persons or entities performing portions of the Work,
repeated suspensions, delays, or interruptions of the entire Work by the Owner as described in Section 14.3,
constitute in the aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days
in any 365-day period, whichever is less.
§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, the Contractor may, upon seven days’
notice to the Owner and Architect, terminate the Contract and recover from the Owner payment for Work executed,
as well as reasonable overhead and profit on Work not executed, and costs incurred by reason of such termination.
§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Contractor, a
Subcontractor, a Sub-subcontractor, or their agents or employees or any other persons or entities performing
portions of the Work because the Owner has repeatedly failed to fulfill the Owner’s obligations under the Contract
Documents with respect to matters important to the progress of the Work, the Contractor may, upon seven additional
days’ notice to the Owner and the Architect, terminate the Contract and recover from the Owner as provided in
Section 14.1.3.
§ 14.2 Termination by the Owner for Cause
§ 14.2.1 The Owner may terminate the Contract if the Contractor
.1 repeatedly refuses or fails to supply enough properly skilled workers or proper materials;
.2 fails to make payment to Subcontractors or suppliers in accordance with the respective agreements
between the Contractor and the Subcontractors or suppliers;
.3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful
orders of a public authority; or
.4 otherwise is guilty of substantial breach of a provision of the Contract Documents.
§ 14.2.2 When any of the reasons described in Section 14.2.1 exist, and upon certification by the Architect that
sufficient cause exists to justify such action, the Owner may, without prejudice to any other rights or remedies of the
Owner and after giving the Contractor and the Contractor’s surety, if any, seven days’ notice, terminate employment
of the Contractor and may, subject to any prior rights of the surety:
.1 Exclude the Contractor from the site and take possession of all materials, equipment, tools, and
construction equipment and machinery thereon owned by the Contractor;
.2 Accept assignment of subcontracts pursuant to Section 5.4; and
.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs
incurred by the Owner in finishing the Work.
§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1, the Contractor shall
not be entitled to receive further payment until the Work is finished.
§ 14.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation for
the Architect’s services and expenses made necessary thereby, and other damages incurred by the Owner and not
expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid balance,
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the Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner, as the case
may be, shall be certified by the Initial Decision Maker, upon application, and this obligation for payment shall
survive termination of the Contract.
§ 14.3 Suspension by the Owner for Convenience
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt the Work, in
whole or in part for such period of time as the Owner may determine.
§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by
suspension, delay, or interruption under Section 14.3.1. Adjustment of the Contract Sum shall include profit. No
adjustment shall be made to the extent
.1 that performance is, was, or would have been, so suspended, delayed, or interrupted, by another cause
for which the Contractor is responsible; or
.2 that an equitable adjustment is made or denied under another provision of the Contract.
§ 14.4 Termination by the Owner for Convenience
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.
§ 14.4.2 Upon receipt of notice from the Owner of such termination for the Owner’s convenience, the Contractor
shall
.1 cease operations as directed by the Owner in the notice;
.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work;
and
.3 except for Work directed to be performed prior to the effective date of termination stated in the notice,
terminate all existing subcontracts and purchase orders and enter into no further subcontracts and
purchase orders.
§ 14.4.3 In case of such termination for the Owner’s convenience, the Owner shall pay the Contractor for Work
properly executed; costs incurred by reason of the termination, including costs attributable to termination of
Subcontracts; and the termination fee, if any, set forth in the Agreement.
ARTICLE 15 CLAIMS AND DISPUTES
§ 15.1 Claims
§ 15.1.1 Definition
A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of money, a change in
the Contract Time, or other relief with respect to the terms of the Contract. The term “Claim” also includes other
disputes and matters in question between the Owner and Contractor arising out of or relating to the Contract. The
responsibility to substantiate Claims shall rest with the party making the Claim. This Section 15.1.1 does not require
the Owner to file a Claim in order to impose liquidated damages in accordance with the Contract Documents.
§ 15.1.2 Time Limits on Claims
The Owner and Contractor shall commence all Claims and causes of action against the other and arising out of or
related to the Contract, whether in contract, tort, breach of warranty or otherwise, in accordance with the
requirements of the binding dispute resolution method selected in the Agreement and within the period specified by
applicable law, but in any case not more than 10 years after the date of Substantial Completion of the Work. The
Owner and Contractor waive all Claims and causes of action not commenced in accordance with this Section 15.1.2.
§ 15.1.3 Notice of Claims
§ 15.1.3.1 Claims by either the Owner or Contractor, where the condition giving rise to the Claim is first discovered
prior to expiration of the period for correction of the Work set forth in Section 12.2.2, shall be initiated by notice to
the other party and to the Initial Decision Maker with a copy sent to the Architect, if the Architect is not serving as
the Initial Decision Maker. Claims by either party under this Section 15.1.3.1 shall be initiated within 21 days after
occurrence of the event giving rise to such Claim or within 21 days after the claimant first recognizes the condition
giving rise to the Claim, whichever is later.
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§ 15.1.3.2 Claims by either the Owner or Contractor, where the condition giving rise to the Claim is first discovered
after expiration of the period for correction of the Work set forth in Section 12.2.2, shall be initiated by notice to the
other party. In such event, no decision by the Initial Decision Maker is required.
§ 15.1.4 Continuing Contract Performance
§ 15.1.4.1 Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.7
and Article 14, the Contractor shall proceed diligently with performance of the Contract and the Owner shall
continue to make payments in accordance with the Contract Documents.
§ 15.1.4.2 The Contract Sum and Contract Time shall be adjusted in accordance with the Initial Decision Maker’s
decision, subject to the right of either party to proceed in accordance with this Article 15. The Architect will issue
Certificates for Payment in accordance with the decision of the Initial Decision Maker.
§ 15.1.5 Claims for Additional Cost
If the Contractor wishes to make a Claim for an increase in the Contract Sum, notice as provided in Section 15.1.3
shall be given before proceeding to execute the portion of the Work that is the subject of the Claim. Prior notice is
not required for Claims relating to an emergency endangering life or property arising under Section 10.4.
§ 15.1.6 Claims for Additional Time
§ 15.1.6.1 If the Contractor wishes to make a Claim for an increase in the Contract Time, notice as provided in
Section 15.1.3 shall be given. The Contractor’s Claim shall include an estimate of cost and of probable effect of
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary.
§ 15.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be
documented by data substantiating that weather conditions were abnormal for the period of time, could not have
been reasonably anticipated, and had an adverse effect on the scheduled construction.
§ 15.1.7 Waiver of Claims for Consequential Damages
The Contractor and Owner waive Claims against each other for consequential damages arising out of or relating to
this Contract. This mutual waiver includes
.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing,
business and reputation, and for loss of management or employee productivity or of the services of
such persons; and
.2 damages incurred by the Contractor for principal office expenses including the compensation of
personnel stationed there, for losses of financing, business and reputation, and for loss of profit,
except anticipated profit arising directly from the Work.
This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination
in accordance with Article 14. Nothing contained in this Section 15.1.7 shall be deemed to preclude assessment of
liquidated damages, when applicable, in accordance with the requirements of the Contract Documents.
§ 15.2 Initial Decision
§ 15.2.1 Claims, excluding those where the condition giving rise to the Claim is first discovered after expiration of
the period for correction of the Work set forth in Section 12.2.2 or arising under Sections 10.3, 10.4, and 11.5, shall
be referred to the Initial Decision Maker for initial decision. The Architect will serve as the Initial Decision Maker,
unless otherwise indicated in the Agreement. Except for those Claims excluded by this Section 15.2.1, an initial
decision shall be required as a condition precedent to mediation of any Claim. If an initial decision has not been
rendered within 30 days after the Claim has been referred to the Initial Decision Maker, the party asserting the
Claim may demand mediation and binding dispute resolution without a decision having been rendered. Unless the
Initial Decision Maker and all affected parties agree, the Initial Decision Maker will not decide disputes between the
Contractor and persons or entities other than the Owner.
§ 15.2.2 The Initial Decision Maker will review Claims and within ten days of the receipt of a Claim take one or
more of the following actions: (1) request additional supporting data from the claimant or a response with supporting
data from the other party, (2) reject the Claim in whole or in part, (3) approve the Claim, (4) suggest a compromise,
or (5) advise the parties that the Initial Decision Maker is unable to resolve the Claim if the Initial Decision Maker
lacks sufficient information to evaluate the merits of the Claim or if the Initial Decision Maker concludes that, in the
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Initial Decision Maker’s sole discretion, it would be inappropriate for the Initial Decision Maker to resolve the
Claim.
§ 15.2.3 In evaluating Claims, the Initial Decision Maker may, but shall not be obligated to, consult with or seek
information from either party or from persons with special knowledge or expertise who may assist the Initial
Decision Maker in rendering a decision. The Initial Decision Maker may request the Owner to authorize retention of
such persons at the Owner’s expense.
§ 15.2.4 If the Initial Decision Maker requests a party to provide a response to a Claim or to furnish additional
supporting data, such party shall respond, within ten days after receipt of the request, and shall either (1) provide a
response on the requested supporting data, (2) advise the Initial Decision Maker when the response or supporting
data will be furnished, or (3) advise the Initial Decision Maker that no supporting data will be furnished. Upon
receipt of the response or supporting data, if any, the Initial Decision Maker will either reject or approve the Claim
in whole or in part.
§ 15.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that
the Initial Decision Maker is unable to resolve the Claim. This initial decision shall (1) be in writing; (2) state the
reasons therefor; and (3) notify the parties and the Architect, if the Architect is not serving as the Initial Decision
Maker, of any change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding
on the parties but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding
dispute resolution.
§ 15.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 15.2.6.1.
§ 15.2.6.1 Either party may, within 30 days from the date of receipt of an initial decision, demand in writing that the
other party file for mediation. If such a demand is made and the party receiving the demand fails to file for
mediation within 30 days after receipt thereof, then both parties waive their rights to mediate or pursue binding
dispute resolution proceedings with respect to the initial decision.
§ 15.2.7 In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the surety, if
any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Contractor’s default, the Owner
may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy.
§ 15.2.8 If a Claim relates to or is the subject of a mechanic’s lien, the party asserting such Claim may proceed in
accordance with applicable law to comply with the lien notice or filing deadlines.
§ 15.3 Mediation
§ 15.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those
waived as provided for in Sections 9.10.4, 9.10.5, and 15.1.7, shall be subject to mediation as a condition precedent
to binding dispute resolution.
§ 15.3.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction
Industry Mediation Procedures in effect on the date of the Agreement. A request for mediation shall be made in
writing, delivered to the other party to the Contract, and filed with the person or entity administering the mediation.
The request may be made concurrently with the filing of binding dispute resolution proceedings but, in such event,
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the
parties or court order. If an arbitration is stayed pursuant to this Section 15.3.2, the parties may nonetheless proceed
to the selection of the arbitrator(s) and agree upon a schedule for later proceedings.
§ 15.3.3 Either party may, within 30 days from the date that mediation has been concluded without resolution of the
dispute or 60 days after mediation has been demanded without resolution of the dispute, demand in writing that the
other party file for binding dispute resolution. If such a demand is made and the party receiving the demand fails to
file for binding dispute resolution within 60 days after receipt thereof, then both parties waive their rights to binding
dispute resolution proceedings with respect to the initial decision.
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§ 15.3.4 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in
mediation shall be enforceable as settlement agreements in any court having jurisdiction thereof.
§ 15.4 Arbitration
§ 15.4.1 If the parties have selected arbitration as the method for binding dispute resolution in the Agreement, any
Claim subject to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually
agree otherwise, shall be administered by the American Arbitration Association in accordance with its Construction
Industry Arbitration Rules in effect on the date of the Agreement. The Arbitration shall be conducted in the place
where the Project is located, unless another location is mutually agreed upon. A demand for arbitration shall be
made in writing, delivered to the other party to the Contract, and filed with the person or entity administering the
arbitration. The party filing a notice of demand for arbitration must assert in the demand all Claims then known to
that party on which arbitration is permitted to be demanded.
§ 15.4.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for
mediation, but in no event shall it be made after the date when the institution of legal or equitable proceedings based
on the Claim would be barred by the applicable statute of limitations. For statute of limitations purposes, receipt of a
written demand for arbitration by the person or entity administering the arbitration shall constitute the institution of
legal or equitable proceedings based on the Claim.
§ 15.4.2 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon it in
accordance with applicable law in any court having jurisdiction thereof.
§ 15.4.3 The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or entity
duly consented to by parties to the Agreement, shall be specifically enforceable under applicable law in any court
having jurisdiction thereof.
§ 15.4.4 Consolidation or Joinder
§ 15.4.4.1 Subject to the rules of the American Arbitration Association or other applicable arbitration rules, either
party may consolidate an arbitration conducted under this Agreement with any other arbitration to which it is a party
provided that (1) the arbitration agreement governing the other arbitration permits consolidation, (2) the arbitrations
to be consolidated substantially involve common questions of law or fact, and (3) the arbitrations employ materially
similar procedural rules and methods for selecting arbitrator(s).
§ 15.4.4.2 Subject to the rules of the American Arbitration Association or other applicable arbitration rules, either
party may include by joinder persons or entities substantially involved in a common question of law or fact whose
presence is required if complete relief is to be accorded in arbitration, provided that the party sought to be joined
consents in writing to such joinder. Consent to arbitration involving an additional person or entity shall not
constitute consent to arbitration of any claim, dispute or other matter in question not described in the written
consent.
§ 15.4.4.3 The Owner and Contractor grant to any person or entity made a party to an arbitration conducted under
this Section 15.4, whether by joinder or consolidation, the same rights of joinder and consolidation as those of the
Owner and Contractor under this Agreement.
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C-6
Agenda Item #______
CITY OF SAND SPRINGS
COUNCIL/AUTHORITY STAFF REPORT
MEETING DATE: July 10, 2019
SUBJECT:

COUNCIL PRAYER UPDATE

Attached are materials that have been included in the City Council
Handbook concerning the legality of an opening prayer at legislative functions,
such as city council meetings. As you can see, in 2011, we had a challenge from
a national organization that questioned the City’s policies. After that challenge,
Resolution No. 12-06 was adopted.
There have been several important decisions by the Courts since 2011,
including the following:
1. The leading U.S. Supreme Court case on the topic, Marsh v. Chambers,
463 U.S. 783 (1983), remains the controlling authority. However, the U.S.
Supreme Court has since decided the case of Town of Greece v.
Galloway, 572 U.S. ––––, 134 S.Ct. 1811, 188 L.Ed.2d 835, in which the
Court upheld the prayer policy of the Town. The prayers in Greece were
given by "guest ministers," and were found constitutional (with a 5-4 vote)
with the following guidance:
a. The prayer needs to be based on a legislative history of allowing an
opening prayer that is not mixed with other official business;
b. The City cannot dictate the content of the prayer;
c. The prayer cannot “promote” one religion over another religion, or
criticize a specific religion;
d. Participation must be voluntary and not mandated.
2. Other important cases have been decided concerning prayers led by the
elected officials. In the case of Lund v. Rowan County, 863 F.3d 268 (4th
Cir. 2017) the 4th Circuit Court of Appeals in a case from North Carolina
found that a City Council prayer was unconstitutional, in large part
because it was led by the elected county commissioners. A copy of the
Lund decision is attached and should be reviewed – it is also interesting
that the U.S. Supreme Court refused to hear an appeal of Lund, thus
allowing it to stand. This decision is contrary to the 6th Circuit decision in
Bormuth v. Cnty. of Jackson, 870 F.3d 494 (6th Cir., 2017), in which the
Court finds that prayers led by the elected officials are not unconsitituional.

3. I would recommend the following:
a. Modification of our agenda listing for the invocation as follows:
Current:

Invocation
Invocation will be provided by Councilor xxxxxx.

Proposed:
Invocation
Invocation will be provided by Mr./Ms. xxxxxx; the public is
welcome but not required to join us.
b. Council should review the attached materials concerning the
appropriate manner of conducting public prayer that is inclusive to all;
as stated in the Council resolution, the City cannot and should not
direct the content of prayer. However, the guideline is an instructive
tool that may help individual members in determining the most
appropriate prayer to deliver.
c. As you can tell by the recent cases, we will continue to monitor
decisions from Court’s that affect us and may need to adjust our policy
in the future. The Council is free to provide additional guidance in
accordance with limitations imposed by the Courts.

Lund v. Rowan Cnty., 863 F.3d 268 (4th Cir., 2017)
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Christianity and risked conveying to citizens of
minority faiths a message of exclusion.
Because the commissioners were the exclusive
prayer-givers, Rowan County’s invocation
practice fell well outside the more inclusive,
minister-oriented practice of legislative prayer
described in Town of Greece v. Galloway, 134
S. Ct. 1811 (2014). The en banc court explained
that the solemn invocation of a single faith in
so many meetings over so many years
distanced adherents of other faiths from that
representative government which affects the
lives of all citizens and which Americans of
every spiritual persuasion have every right to
call their own.

Nancy LUND ; Liesa Montag-Siegel;
Robert Voelker, Plaintiffs-Appellees,
v.
ROWAN COUNTY, NORTH CAROLINA,
Defendant-Appellant.
State of West Virginia; State of
Alabama; State of Arizona; State of
Arkansas; State of Florida; State of
Indiana; State of Michigan; State of
Nebraska; State of Nevada; State of
Ohio; State of Oklahoma; State of
South Carolina; State of Texas;
Members of Congress; United States
Justice Foundation; Conservative Legal
Defense and Education Fund; Citizens
United; Citizens United Foundation,
Amici Supporting Appellant,

ARGUED: Allyson Newton Ho, MORGAN,
LEWIS & BOCKIUS LLP, Dallas, Texas, for
Appellant. Christopher Anderson Brook,
AMERICAN CIVIL LIBERTIES UNION OF
NORTH CAROLINA, Raleigh, North Carolina,
for Appellees. Elbert Lin, OFFICE OF THE
ATTORNEY GENERAL OF WEST VIRGINIA,
Charleston, West Virginia, for Amici State of
West Virginia and 12 Other States. ON BRIEF:
David C. Gibbs, III, THE NATIONAL CENTER
FOR LIFE AND LIBERTY, Flower Mound,
Texas; John C. Sullivan, Dallas, Texas, Judd E.
Stone, Michael E. Kenneally, MORGAN,
LEWIS & BOCKIUS LLP, Washington, D.C.;
David A. Cortman, Brett B. Harvey,
ALLIANCE
DEFENDING
FREEDOM,
Scottsdale, Arizona; Hiram S. Sasser, III,
Kenneth A. Klukowski, LIBERTY INSTITUTE,
Plano, Texas, for Appellant. Daniel Mach,
Heather L. Weaver, AMERICAN CIVIL
LIBERTIES
UNION
FOUNDATION,
Washington, D.C., for Appellees. Patrick
Morrisey, Attorney General, Julie Marie Blake,
Christopher W. Carlson, Assistant Attorneys
General, OFFICE OF THE ATTORNEY
GENERAL OF WEST VIRGINIA, Charleston,
West Virginia, for Amicus State of West
Virginia; Luther Strange, Attorney General,
OFFICE OF THE ATTORNEY GENERAL OF
ALABAMA,

Americans United for Separation of
Church and State; American Humanist
Association ; Anti-Defamation League;
Center for Inquiry; Freedom From
Religion Foundation; Interfaith
Alliance Foundation ; Sikh Coalition ;
Union for Reform Judaism; Women of
Reform Judaism, Amici Supporting
Appellees.
No. 15-1591
United States Court of Appeals, Fourth
Circuit.
Argued: March 22, 2017
Decided: July 14, 2017
Summaries:
Source: Justia
The full court granted rehearing en banc and
held that Rowan County's practice of
lawmaker-led
prayer
violated
the
Establishment Clause of the First Amendment.
The en banc court held that the prayer practice
served to identify the government with

[863 F.3d 271]
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Montgomery, Alabama, for Amicus State of
Alabama; Mark Brnovich, Attorney General,
OFFICE OF THE ATTORNEY GENERAL OF
ARIZONA, Phoenix, Arizona, for Amicus State
of Arizona; Leslie Rutledge, Attorney General,
OFFICE OF THE ATTORNEY GENERAL OF
ARKANSAS, Little Rock, Arkansas, for Amicus
State of Arkansas; Pamela Jo Bondi, Attorney
General, OFFICE OF THE ATTORNEY
GENERAL OF FLORIDA, Tallahassee,
Florida, for Amicus State of Florida; Gregory
F. Zoeller, Attorney General, OFFICE OF THE
ATTORNEY GENERAL OF INDIANA,
Indianapolis, Indiana, for Amicus State of
Indiana; Bill Schuette, Attorney General,
OFFICE OF THE ATTORNEY GENERAL OF
MICHIGAN, Lansing, Michigan, for Amicus
State of Michigan; Douglas J. Peterson,
Attorney General, OFFICE OF THE
ATTORNEY GENERAL OF NEBRASKA,
Lincoln, Nebraska, for Amicus State of
Nebraska; Adam Paul Laxalt, Attorney
General, OFFICE OF THE ATTORNEY
GENERAL OF NEVADA, Carson City, Nevada,
for Amicus State of Nevada; Michael DeWine,
Attorney General, OFFICE OF THE
ATTORNEY GENERAL OF OHIO, Columbus,
Ohio, for Amicus State of Ohio; E. Scott Pruitt,
Attorney General, OFFICE OF THE
ATTORNEY GENERAL OF OKLAHOMA,
Oklahoma City, Oklahoma, for Amicus State of
Oklahoma; Alan Wilson, Attorney General,
OFFICE OF THE ATTORNEY GENERAL OF
SOUTH CAROLINA, Columbia, South
Carolina, for Amicus State of South Carolina;
Ken Paxton, Attorney General, OFFICE OF
THE ATTORNEY GENERAL OF TEXAS,
Austin, Texas, for Amicus State of Texas. Sean
Sandoloski, Dallas, Texas, Thomas G. Hungar,
Douglas R. Cox, Alex Gesch, Lindsay S. See,
Russell Balikian, GIBSON, DUNN &
CRUTCHER LLP, Washington, D.C., for Amici
Members of Congress. Joseph W. Miller,
Ramona, California, for Amicus United States
Justice
Foundation;
Michael
Boos,
Washington, D.C., for Amici Citizens United
and Citizens United Foundation; William J.
Olson, Herbert W. Titus, Jeremiah L. Morgan,
Robert J. Olson, John S. Miles, WILLIAM J.

OLSON, P.C., Vienna, Virginia, for Amici
United States Justice Foundation, Citizens
United, Citizens United Foundation, and
Conservative Legal Defense and Education
Fund. Richard B. Katskee, Gregory M. Lipper,
AMERICANS UNITED FOR SEPARATION
OF CHURCH AND STATE, Washington, D.C.,
for Amici Americans United for Separation of
Church and State, American Humanist
Association, Anti-Defamation League, Center
for Inquiry, Freedom From Religion
Foundation, Interfaith Alliance Foundation,
Sikh Coalition, Union for Reform Judaism,
and Women of Reform Judaism.
Before GREGORY, Chief Judge, and
WILKINSON,
NIEMEYER,
MOTZ,
TRAXLER, KING, SHEDD, DUNCAN, AGEE,
KEENAN, WYNN, DIAZ, FLOYD, THACKER,
and HARRIS, Circuit Judges.
Affirmed by published opinion. Judge
Wilkinson wrote the opinion, in which Chief
Judge Gregory and Judges Motz, King,
Duncan, Keenan, Wynn, Floyd, Thacker, and
Harris joined. Judge Motz wrote a concurring
opinion in which Judges Keenan and Harris
joined. Judge Niemeyer wrote a dissenting
opinion in which Judge Shedd joined. Judge
Agee wrote a dissenting opinion in which
Judges Niemeyer, Traxler, Shedd, and Diaz
joined.
ON REHEARING EN BANC
WILKINSON, Circuit Judge:
This case requires that we decide whether
Rowan County's practice of lawmaker[863 F.3d 272]
led sectarian prayer runs afoul of the
Establishment Clause. For years on end, the
elected members of the county's Board of
Commissioners composed and delivered
pointedly sectarian invocations. They rotated
the prayer opportunity amongst themselves;
no one else was permitted to offer an
-2-
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invocation. The prayers referenced one and
only one faith and veered from time to time
into overt proselytization. Before each
invocation, attendees were requested to rise
and often asked to pray with the
commissioners. The prayers served to open
meetings of our most basic unit of government
and directly preceded the business session of
the meeting. The district court, applying the
Supreme Court's decision in Town of Greece v.
Galloway , ––– U.S. ––––, 134 S.Ct. 1811, 188
L.Ed.2d 835 (2014), held the county's prayer
practice unconstitutional. A panel of this court
reversed. See Lund v. Rowan Cty. , 837 F.3d
407 (4th Cir. 2016). The full court then granted
rehearing en banc.

desire of this good county for prayer at the
opening of its public sessions can be realized
in many ways that further both religious
exercise and religious tolerance.

We conclude that the Constitution does not
allow what happened in Rowan County. The
prayer practice served to identify the
government with Christianity and risked
conveying to citizens of minority faiths a
message of exclusion. And because the
commissioners were the exclusive prayergivers, Rowan County's invocation practice
falls well outside the more inclusive, ministeroriented practice of legislative prayer
described in Town of Greece . Indeed, if
elected
representatives
invite
their
constituents to participate in prayers invoking
a single faith for meeting upon meeting, year
after year, it is difficult to imagine
constitutional limits to sectarian prayer
practice.

Each Board meeting begins in the same way:
with a prayer composed and delivered by one
of the commissioners. After calling the
meeting to order, the chairperson asks
everyone in attendance—commissioners and
constituents alike—to stand up. All five Board
members rise and bow their heads, along with
most of the attendees. A commissioner then
asks the community to join him in worship,
using phrases such as "Let us pray," "Let's pray
together," or "Please pray with me." The
invocations end with a communal "Amen,"
and the Pledge of Allegiance follows a moment
later. Next, the Board typically approves the
previous meeting's minutes, schedules future
items of business, and holds a public comment
period before continuing on to the day's work.

The great promise of the Establishment Clause
is that religion will not operate as an
instrument of division in our nation.
Consistent with this principle, there is a timehonored tradition of legislative prayer that
reflects the respect of each faith for other faiths
and the aspiration, common to so many
creeds, of finding higher meaning and deeper
purpose in these fleeting moments each of us
spends upon this earth. Instead of drawing on
this tradition, Rowan County elevated one
religion above all others and aligned itself with
that faith. It need not be so. As the history of
legislative invocations demonstrates, the

[863 F.3d 273]

I.
A.
We begin by describing the challenged prayer
practice itself. Rowan County, North Carolina
is governed by an elected body known as the
Rowan County Board of Commissioners. The
five-member Board convenes twice a month.
The commissioners sit at the front of the room
facing their constituents.

Board members rotate the prayer opportunity
amongst themselves as a matter of longstanding custom. The content of the prayer is
"entirely
at
the
discretion
of
the
1
commissioner." J.A. 284. No one outside the
Board is permitted to offer an invocation.
The prayers are invariably and unmistakably
Christian in content. Over the five-and-a-half
years for which video recordings are available,
97% of the Board's prayers mentioned "Jesus,"
"Christ," or the "Savior." See Lund v. Rowan
-3-
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Cty. , 103 F.Supp.3d 712, 714 (M.D.N.C. 2015).
No religion other than Christianity was
represented. Sectarian references often
appeared at the conclusion of the prayer. See,
e.g. , S.A. 14 (prayer of April 21, 2008) ("I ask
all these things in the name of Jesus, the King
of Kings and the Lord of Lords. Amen.").
Several prayers confessed sin and asked for
forgiveness on the community's behalf. See,
e.g. , S.A. 30 (prayer of August 1, 2011) ("Lord,
we confess that we have not loved you with all
our heart, and mind and strength, and that we
have not loved one another as Christ loves us.
We have also neglected to follow the guidance
of your Holy Spirit, and have allowed sin to
enter into our lives."). Other prayers implied
that Christianity was superior to other faiths.
See, e.g. , S.A. 33 (prayer of March 5, 2012)
("[A]s we pick up the Cross, we will proclaim
His name above all names, as the only way to
eternal life."). On occasion, Board members
appeared to implore attendees to accept
Christianity. See, e.g. , S.A. 21 (prayer of
October 5, 2009) ("Father, I pray that all may
be one as you, Father, are in Jesus, and He in
you. I pray that they may be one in you, that
the world may believe that you sent Jesus to
save us from our sins.").

After the district court enjoined the county
prayer practice, a third commissioner issued a
statement noting, "I will always pray in the
name of Jesus.... God will lead me through this
persecution and I will be His instrument." See
Pls.' Mem. Law Supp. Mot. Summ. J. at 9
(quoting Commissioner Barber).
B.
The three plaintiffs in this case are long-time
residents of Rowan County. Active in the
community, each one has attended multiple
Board meetings to follow issues of public
importance. Nancy Lund, a volunteer tutor,
cares about school funding. So does Liesa
Montag-Siegel, a retired middle school
librarian. Robert Voelker is interested in
education policy and the county's provision of
social services. The plaintiffs, none of whom
identify as Christian, encountered prayers of
the sort described above at Board meetings.
In March 2013, Lund and her co-plaintiffs filed
this action against Rowan County,
[863 F.3d 274]
asserting that the Board's prayer practice
violated the Establishment Clause. They
argued that the Board, by delivering
exclusively Christian prayers, affiliated the
county
with
Christianity,
advanced
Christianity, and coerced the plaintiffs into
participating in religious exercises. According
to the plaintiffs, the prayers "sen[t] a message
that the County and the Board favor
Christians" and caused the plaintiffs to feel
"excluded from the community and the local
political process." J.A. 11-12. The plaintiffs also
averred that they felt compelled to stand for
the invocations to avoid sticking out. Voelker
added that he felt pressured to stand because
"the invocation is immediately followed by the
Pledge of Allegiance, for which [he] feels
strongly that he needs to stand." J.A. 12. At one
meeting,
Voelker
proposed
a
nondenominational prayer and later worried
that his "open questioning" of the Board's

In response to the growing controversy over
the prayer
practice, a number of
commissioners publicly announced that they
would
continue
delivering
Christian
invocations for the community's benefit. Prior
to the filing of this lawsuit, the American Civil
Liberties Union of North Carolina Legal
Foundation notified the Board that sectarian
prayers violated the Establishment Clause
under
then-applicable
Fourth
Circuit
precedent. The Board did not respond, but
several members stated that they would not
stop praying in Jesus' name. "[A]sking for
guidance for my decisions from Jesus," one
commissioner explained, "is the best I, and
Rowan County, can ever hope for." Lund , 103
F.Supp.3d at 715 (quoting Commissioner
Ford). Another commissioner remarked, "I
volunteer to be the first to go to jail for this
cause...." Id. (quoting Commissioner Sides).
-4-
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sectarian invocations would impair his
advocacy on other matters. J.A. 13. The
plaintiffs sought declaratory and injunctive
relief as well as a preliminary injunction
against sectarian prayers at Board meetings.

Greece ." Id. Further, restricting the prayer
opportunity to the Board resulted in "a closeduniverse of prayer-givers ... who favored
religious beliefs believed to be common to the
majority of voters in Rowan County." Id. The
district court noted that although lawmakerled prayer "is not per se unconstitutional," the
prayer-giver's identity is relevant to the
constitutional inquiry "in relation to the
surrounding circumstances." Id. at 722 n.4.

Rowan County responded with affidavits from
each Board member adding new details on the
prayer practice. According to these affidavits,
the Board has no written policy on the
invocations. The commissioners also claimed
that the Board has "no expectation ...
regarding the form or content" of the prayers,
J.A. 291, which are offered "for the edification
and benefit of the commissioners and to
solemnize the meeting," J.A. 293. Finally, the
affidavits clarified that attendees may leave
the room or arrive after the invocation and that
the Board "respects the right of any citizen" to
remain seated or disregard the invocation. J.A.
277.

On appeal, this court reversed the district
court's judgment and upheld the county's
prayer practice. Lund , 837 F.3d at 411-31. The
panel majority recognized that "[t]he five
commissioners, all Christian, ‘maintain[ed]
exclusive and complete control over the
content of the prayers.’ " Id. at 434 (quoting
Lund , 103 F.Supp.3d at 733 ). Nonetheless,
the majority held that
[863 F.3d 275]

After the district court preliminarily enjoined
the Board from delivering sectarian prayers,
the Supreme Court decided Town of Greece v.
Galloway . The Court upheld the town's
practice of opening its legislative sessions with
sectarian prayers and ruled that sectarian
prayers, while subject to some limits, are
constitutional as a general matter.

the identity of the prayer-giver was not "a
significant constitutional distinction, at least
in the context of this case."Id. at 420. Having
discounted the source of the prayer as a
relevant consideration, the majority next
examined the other elements of the Board's
practice seriatim. The majority held that the
practice was consistent with tradition as
outlined in Town of Greece and was not
coercive. Id. at 430.

In light of Town of Greece , both the plaintiffs
and Rowan County moved for summary
judgment. The district court held that Rowan
County's
prayer
practice
remained
unconstitutional and issued a permanent
injunction. Lund , 103 F.Supp.3d at 733-34.
The court found that the practice was
unconstitutionally coercive and "deviate[d]
from the long-standing history and tradition"
of legislative prayer. Id. at 723. That tradition,
as articulated by the Supreme Court, involved
the delivery of prayers by "a chaplain, separate
from the legislative body." Id. Here, the court
reasoned, the prayers were "exclusively
prepared and controlled" and delivered by the
government, "constituting a much greater and
more intimate government involvement in the
prayer practice than that at issue in Town of

Judge Wilkinson dissented. The dissent
argued that the "combination of legislators as
the sole prayer-givers, official invitation for
audience participation, consistently sectarian
prayers referencing but a single faith, and the
intimacy of a local governmental setting
exceed[ed] even a broad reading of Town of
Greece ." Id. at 431 (Wilkinson, J., dissenting)
(hereinafter panel dissent). After examining
"the interaction among elements specific to
this case," id. at 433, the dissent concluded
that the county's prayer practice was
unconstitutional.

-5-
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We granted rehearing en banc, and we now
affirm. Reviewing the district court's decision
de novo, see Simpson v. Chesterfield Cty. Bd.
of Supervisors , 404 F.3d 276, 280 (4th Cir.
2005), we hold that Rowan County's prayer
practice violated the Establishment Clause of
the First Amendment.

instrument of social peace, the Establishment
Clause does not become less so when social
rancor runs exceptionally high.
In addition, "[b]y pairing the Free Exercise
Clause with the Establishment Clause," the
Framers sought to prevent government from
choosing sides on matters of faith and to
protect religious minorities from exclusion or
punishment at the hands of the state. Lund ,
837 F.3d at 438 (panel dissent). "Americans
are encouraged

II.
"[A] moment of prayer or quiet reflection sets
the mind[s] [of legislators] to a higher purpose
and thereby eases the task of governing."
Town of Greece , 134 S.Ct. at 1825 (plurality
opinion). Legislative prayer "lends gravity to
public business, reminds lawmakers to
transcend petty differences in pursuit of a
higher purpose, and expresses a common
aspiration to a just and peaceful society." Id. at
1818 (majority opinion). Owing to its unique
history and longstanding role in public life,
legislative prayer occupies "a field of
Establishment Clause jurisprudence with its
own set of boundaries and guidelines."
Simpson , 404 F.3d at 281.2

[863 F.3d 276]
to practice and celebrate their faith but not to
establish it through the state." Id.
In the legislative prayer context, the Supreme
Court has given meaning to the abstract
guarantees of the Establishment Clause by
considering
"historical
practices
and
understandings." Town of Greece , 134 S.Ct. at
1819 (internal quotation marks omitted). This
history "shed[s] light on how the Founders
viewed the Establishment Clause in relation to
legislative prayer." Lund , 837 F.3d at 414. The
resulting principles, first elucidated in Marsh
v. Chambers , 463 U.S. 783, 103 S.Ct. 3330, 77
L.Ed.2d 1019 (1983), and refined in Town of
Greece , reflect "what history reveals was the
contemporaneous understanding" of the
Establishment Clause. Lynch , 465 U.S. at 673,
104 S.Ct. 1355.

But the general principles animating the
Establishment Clause remain relevant even in
the context of legislative prayer. First, the
Constitution
"affirmatively
mandates
accommodation, not merely tolerance, of all
religions, and forbids hostility toward any."
Lynch v. Donnelly , 465 U.S. 668, 673, 104
S.Ct. 1355, 79 L.Ed.2d 604 (1984). Second, the
government "may not coerce anyone to
support or participate in religion or its
exercise, or otherwise act in a way which
‘establishes a [state] religion or religious faith,
or tends to do so.’ " Lee v. Weisman , 505 U.S.
577, 587, 112 S.Ct. 2649, 120 L.Ed.2d 467
(1992) (quoting Lynch , 465 U.S. at 678, 104
S.Ct. 1355 ). By "ensuring governmental
neutrality in matters of religion," Gillette v.
United States , 401 U.S. 437, 449, 91 S.Ct. 828,
28 L.Ed.2d 168 (1971), the Establishment
Clause safeguards religious liberty and wards
off "political division along religious lines,"
Lemon v. Kurtzman , 403 U.S. 602, 622, 91
S.Ct. 2105, 29 L.Ed.2d 745 (1971). An

Marsh and Town of Greece , however, in no
way sought to dictate the outcome of every
subsequent case. The Court acknowledged that
it has not "define[d] the precise boundary of
the Establishment Clause." Town of Greece ,
134 S.Ct. at 1819. Accordingly, when the
historical principles articulated by the
Supreme Court do not direct a particular
result, a court must conduct a "fact-sensitive"
review of the prayer practice. Id. at 1825
(plurality opinion).
Marsh and Town of Greece do not settle
whether Rowan County's prayer practice is
-6-
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constitutional. Those decisions did not
concern lawmaker-led prayer, nor did they
involve the other unusual aspects of the
county's prayer practice. And they certainly
did not address the confluence of these
elements. That said, Marsh and Town of
Greece provide our doctrinal starting point.
We shall begin by describing the principles
they developed and then proceed to apply
those principles to this case.

guest ministers. Id. at 1816. Because "nearly all
of the congregations in town turned out to be
Christian," most of the ministers were
Christian too. Id. at 1824. Nonetheless, the
town also invited a Jewish layman and Baha'i
practitioner to deliver prayers and granted a
Wiccan priestess's request to do so. Id. at 1817.
The town "neither reviewed the prayers in

A.

advance of the meetings nor provided
guidance as to their tone or content." Id. at
1816.

[863 F.3d 277]

In Marsh v. Chambers , the Supreme Court
upheld the Nebraska legislature's practice of
opening its sessions with nonsectarian prayers
delivered by a paid chaplain. 463 U.S. at 793 n.
14, 103 S.Ct. 3330. The Court noted that
legislative prayer "has coexisted with the
principles of disestablishment and religious
freedom" since the colonial period. Id. at 786,
103 S.Ct. 3330. In addition, the First Congress
"authorized the appointment of paid
chaplains" shortly after finalizing language for
the First Amendment. Id. at 788, 103 S.Ct.
3330. Accordingly, the Court reasoned, the
Framers could not have viewed "paid
legislative chaplains and opening prayers as a
violation of that Amendment." Id.

Invoking the historical tradition first
described in Marsh , the Court held that the
Establishment Clause does not require
"nonsectarian or ecumenical prayer as a
single, fixed standard."Id. at 1820. As a result,
"a challenge based solely on the content of a
prayer will not likely establish a constitutional
violation." Id. at 1824 (emphasis added).

Marsh , then, stands for the principle that
"legislative prayer, while religious in nature,
has long been understood as compatible with
the Establishment Clause." Town of Greece ,
134 S.Ct. at 1818. But even as the Court
concluded
that
legislative
prayer
is
constitutional as a general matter, Marsh
recognized certain limits on the practice.
Namely, the prayer opportunity may not be
"exploited to proselytize or advance [a
particular faith] or to disparage any other."
Marsh , 463 U.S. at 794-95, 103 S.Ct. 3330.

At the same time, the Court was quick to clarify
that invocation content is still germane to the
constitutionality of a prayer practice. The
"relevant constraint" on faith-specific prayer
"derives from its place at the opening of
legislative sessions, where it is meant to lend
gravity to the occasion and reflect values long
part of the Nation's heritage." Id. at 1823.
Prayer that "invites lawmakers to reflect upon
shared ideals and common ends before they
embark on the fractious business of
governing" serves that purpose. Id. But the
Establishment Clause does not countenance
prayers that "denigrate nonbelievers or
religious minorities, threaten damnation, or
preach conversion" or, per Marsh , prayers
that proselytize or advance or disparage a
particular faith. Id.

Thirty years later, in Town of Greece v.
Galloway , the Court held that sectarian
prayer is not by itself unconstitutional. 134
S.Ct. at 1820. In that case, the town board in
Greece, New York began its monthly meetings
with sectarian invocations given by volunteer

Applying these principles, the Court concluded
that the sectarian prayers offered by guest
ministers fell within the historical tradition
outlined in Marsh . Id. at 1824. The Court also
emphasized that Greece selected chaplains
without discriminating among faiths and
-7-
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"welcome[d] a prayer by any minister or
layman who wished to give one." Id.

in which the legislators themselves gave the
invocation." Id. Town of Greece instead
recounts how "[t]he First Congress made

Finally, the Court concluded that the town's
prayer practice did not coerce participation by
meeting attendees. Id. at 1828. While no single
test commanded a majority, Justice Kennedy's
opinion for the plurality explained that "[t]he
analysis would be different if town board
members directed the public to participate in
the prayers, singled out dissidents for
opprobrium, or indicated that their decisions
might be influenced by a person's
acquiescence in the prayer opportunity." Id. at
1826.

[863 F.3d 278]
it an early item of business to appoint and pay
official chaplains ," adding that "both the
House and Senate have maintained the office
virtually uninterrupted since that time." 134
S.Ct. at 1818 (emphasis added).
To the extent that Town of Greece touches on
the constitutional relevance of the prayergiver's identity, the decision takes for granted
the use of outside clergy. The Court
emphasized that the town "neither edit[ed]
[n]or approv[ed] prayers" offered by the guest
ministers. Id. at 1822. Addressing the fact that
attendees were asked to stand, the plurality
reasoned that "[t]hese requests ... came not
from town leaders but from the guest
ministers, who presumably are accustomed to
directing their congregations in this way." Id.
at 1826. And "[t]he inclusion of a brief,
ceremonial prayer as part of a larger exercise
in civic recognition," the plurality explained,
"suggests that its purpose and effect are to
acknowledge religious leaders and the
institutions they represent." Id. at 1827.

B.
Marsh and Town of Greece thus show a Court
generally supportive of legislative prayer,
careful to emphasize that sectarian references
are permissible in proper context, but
cautioning that the prayer opportunity not get
out of hand. This case differs from Marsh and
Town of Greece in two crucial respects that, in
combination with other aspects of the Board's
prayers, give rise to an unprecedented prayer
practice. First, whereas guest ministers
delivered the prayers in those cases, the
legislators themselves gave the invocations in
Rowan
County.
Second,
the
prayer
opportunity here was exclusively reserved for
the commissioners, creating a "closeduniverse" of prayer-givers. Lund , 103
F.Supp.3d at 723. This case is therefore "more
than a factual wrinkle on Town of Greece ."
Lund , 837 F.3d at 431 (panel dissent). "It is a
conceptual world apart." Id.

Thus the historical "practice of prayer," at least
as described by the Supreme Court, is not
entirely "similar to that now challenged."
Marsh , 463 U.S. at 791, 103 S.Ct. 3330. In
Rowan
County,
the
commissioners
themselves, not guest ministers, led the
community in prayer, and they composed each
invocation "according to their personal faiths."
Lund , 103 F.Supp.3d at 724 ; see J.A. 275-94
(affidavits of the commissioners). Relative to
Town of Greece , the county's prayer practice
featured "much greater and more intimate
government involvement." Lund , 103
F.Supp.3d at 723. The conspicuous absence of
case law on lawmaker-led prayer is likely no
accident. As elaborated below, this type of
prayer both identifies the government with
religion more strongly than ordinary

To begin, Town of Greece simply does not
address the constitutionality of lawmaker-led
prayer. The Court has "consistently discussed
legislative prayer practices in terms of invited
ministers, clergy, or volunteers providing the
prayer." Lund , 103 F.Supp.3d at 722. And in
elaborating on our national tradition of
legislative prayer—the history informing its
interpretation of the Establishment Clause—
the Court has "not once described a situation
-8-
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invocations and heightens the constitutional
risks posed by requests to participate and by
sectarian prayers.

done here—that is to grant local governments
leeway in designing a prayer practice that
brings the values of religious solemnity and
higher meaning to public meetings, but at the
same time to recognize that there remain
situations that in their totality exceed what
Town of Greece identified as permissible
bounds. It is the dissents' unwillingness to
identify any meaningful limit to any sort of
sectarian
prayer
practice
in
local
governmental functions that draws their
fidelity to Town of Greece into serious
question.

This is especially true where legislators are the
only eligible prayer-givers. Both Town of
Greece and Marsh involved open, inclusive
prayer opportunities. In the former case, the
town "at no point excluded or denied an
opportunity to a would-be prayer giver," and
town leaders affirmed that "a minister or
layperson of any persuasion, including an
atheist, could give the invocation." Town of
Greece , 134 S.Ct. at 1816. Marsh emphasized
that the ordinary chaplain "was not the only
clergyman heard by the Legislature; guest
chaplains ... officiated at the request of various
legislators and as substitutes during [the
regular chaplain's] absences." Marsh , 463
U.S. at 793, 103 S.Ct. 3330. The openness
evinced by these other elected bodies contrasts
starkly with Rowan County's policy of
restricting the prayer opportunity to the
commissioners alone.

C.
The county, bolstered by amici, argues that
there is "a long tradition of opening legislative
sessions—at all levels of government—with
prayer by legislators themselves." Supp. Br. of
Appellant at 3. Members of Congress have
occasionally delivered invocations in the
Senate and House of Representatives. See Br.
of Amici Curiae Members of Congress at 6. The
state amici, drawing on a national survey,
assert that a majority of state legislatures allow
lawmakers to offer invocations "on at least
some occasions," including seven of the ten
state legislative chambers in the Fourth
Circuit. Br. of Amici Curiae State of West
Virginia and 12 Other States at 13-14. Many
county and city governments also permit
elected officials to deliver invocations. Id. at
15. Setting aside the question of whether
contemporaneous
practices
provide
compelling evidence of historical tradition, it
is clear that lawmaker-led prayer is far from
rare.

Marsh and Town of Greece , while supportive
of legislative prayer, were measured and
balanced decisions. See 134 S.Ct. at 1824-25
(describing the proper inquiry as "factsensitive" and the analysis as "an inquiry into
the prayer opportunity as a whole"). The
dissents in this case, by contrast, are wholly
bereft of any sense of balance. Any balanced
assessment of Marsh and Town of Greece
makes clear the dissents' lack of fidelity to
those decisions. The dissents' reading of Town
of Greece is faithful only to what the dissents
wish that opinion would say, not to what it
actually said. As Town of Greece makes plain,
the Court has never approved anything like
what has transpired here or anything
resembling the dissents' invitation to local
government to work sectarian practices into
public meetings in whatever manner it wishes.
Id. at 1826. Rather Town of Greece told the
inferior federal courts to do exactly what the
majority has

The evidence collected by Rowan County and
amici, however, only reinforces our conclusion
that the county's prayer practice falls outside
the tradition of legislative prayer elaborated in
Marsh and Town of Greece . First, while
lawmakers may occasionally lead an
invocation, this phenomenon appears to be the
exception to the rule, at least at the state and
federal levels. Amici members of Congress
note that "Senators have, from time to time,

[863 F.3d 279]
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delivered the prayer," but that "[m]embers
routinely invite guest ministers" to offer the
invocation. Br. of Amici Curiae Members of
Congress at 6-7 (citations omitted). The survey
cited by the state amici clarifies that "it is a
tradition for a chaplain to be selected to serve
the [legislative] body." National Conference of
State Legislatures, Inside the Legislative
Process 5-147 (2002) (hereinafter NCSL
Survey). Twenty-seven state legislative
chambers designate an official chaplain. Id.
Seventy-nine invite "visiting chaplains [who]
usually rotate among religions." Id. Second,
Rowan County and amici elide the distinction
between extending the prayer opportunity to
lawmakers (as many legislatures do) and
restricting it to those lawmakers (as Rowan
County did here). For the reasons we discuss
below, the latter approach poses greater risks
under the Establishment Clause.

appropriate circumstances. Legislator-led
prayer is not inherently unconstitutional.
We simply conclude, as the district court did,
that the identity of the prayer-giver is relevant
to the constitutional inquiry. Establishment
Clause questions are by their nature "matter[s]
of degree," presupposing some acceptable
practices and others that cross the line. Van
Orden v. Perry , 545 U.S. 677, 704, 125 S.Ct.
2854, 162 L.Ed.2d 607 (2005) (Breyer, J.,
concurring in the judgment); see also Lynch ,
465 U.S. at 678-79, 104 S.Ct. 1355 ("In each
case, the inquiry calls for line drawing; no
fixed, per se rule can be framed.... The line
between permissible relationships and those
barred by the [Establishment] Clause can no
more be straight and unwavering than due
process can be defined in a single stroke or
phrase or test."). Prayers led by lawmakers,
like sectarian prayers, may violate the
Establishment Clause in some circumstances.
And just as sectarian prayer has its limits, so,
too, does legislator-led prayer.

In
marshaling
the
historical
and
contemporaneous evidence of lawmaker-led
prayer, Rowan County and its amici are
waging war against a phantom. The plaintiffs
have never contended that the Establishment
Clause prohibits legislators from giving
invocations, nor did the district court so
conclude. See Lund , 103 F.Supp.3d at 722 n.4
("[T]he Commissioners' provision of prayers is
not per se unconstitutional.... Under a
different,
inclusive
prayer
practice,
Commissioners might be able to provide
prayers...."). Like the plaintiffs and the district
court, we "would not for a moment cast all
legislator-led prayer as constitutionally
suspect." Lund , 837 F.3d at 433 (panel
dissent). Religious faith is "a source of
personal guidance, strength, and comfort." Id.
at 431. And legislative prayer's "solemnizing
effect for lawmakers is likely heightened when
they personally utter the prayer." Id. at 433.
Accordingly,

Within the universe of prayers delivered by
legislators, the constitutionality of a particular
government's approach ultimately will depend
on other aspects of the prayer practice. In fact,
the very survey proffered by state amici
illustrates the importance of viewing
lawmaker-led prayer in context. The survey
recommends that the prayer-giver "be
especially sensitive to expressions that may be
unsuitable to members of some faiths" when
"opening and closing the prayer." NCSL
Survey at 5-146. Because legislator-led
invocations vary so widely, "[w]e cannot
discern from the general survey proffered by
amici which prayers were primarily for the
benefit of legislators or commissioners as in
Town of Greece and which focused, as the
prayers did here, on requesting the citizens at
the meeting to pray." Lund , 837 F.3d at 433
(panel dissent). "Nor do we know from the
survey what percentage of prayers given by
elected officials generally contain sectarian
references or proselytizing exhortations, or

[863 F.3d 280]
the Establishment Clause indeed allows
lawmakers to deliver invocations in
-10-
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which are non-denominational or delivered by
legislators of diverse faiths." Id.

As the exclusive prayer-givers, Rowan
County's elected representatives—the very
embodiment of the state—delivered sectarian
invocations referencing one and only one
religion. They asked their constituents to join
them in worship. They did so at every meeting
of a local governing body for many years. We
examine each of these features in turn:
commissioners as the sole prayer-givers;
invocations that drew exclusively on
Christianity and sometimes served to advance
that faith; invitations to attendees to
participate; and the local government setting.

In sum, the elected members of Rowan
County's Board of Commissioners composed
and delivered their own sectarian prayers
featuring but a single faith. They prevented
anyone else from offering invocations. The
Board's prayer practice thus pushes this case
well outside the confines of Town of Greece
and indeed outside the realm of lawmaker-led
prayer itself. To see just how far outside those
boundaries the prayer practice was, we must
turn to the operation of the practice itself.
Because Town of Greece does not resolve this
challenge, we must decide whether the
county's prayer practice, taken as a whole,
exceeded constitutional limits on legislative
prayer.

To respect the Supreme Court's insistence on a
fact-sensitive inquiry, we must also pay close
attention to the interplay between the various
facets of the county's prayer practice. As
previously noted, the invocations here were
written and given by elected representatives
acting in their official capacity. This fact
interacts with the other aspects of the county's
practice,
altering
their
constitutional
significance. Accordingly, we must evaluate
these other elements through the lens of the
prayer-giver's identity. We conclude that it is
the combination of these elements—not any
particular feature alone—that "threatens to
blur the line between church and state to a
degree unimaginable in Town of Greece ."
Lund , 837 F.3d at 435 (panel dissent).

III.
"[W]hen a seat of government begins to
resemble a house of worship, the values of
religious observance are put at risk, and the
danger of religious division rises accordingly."
Lund , 837 F.3d at 431 (panel dissent). That is
why "[t]he clearest command of the
Establishment Clause is that one religious
denomination cannot be officially preferred
over another." Larson v. Valente , 456 U.S.
228, 244, 102 S.Ct. 1673, 72 L.Ed.2d 33 (1982).
Rowan County's prayer practice violated this
maxim by so clearly identifying the
government with a particular faith.

A.
"It is a cornerstone principle of our
Establishment Clause jurisprudence that ‘it is
no part of the business of government to
compose official prayers....' " Lee , 505 U.S. at
588, 112 S.Ct. 2649 (quoting Engel v. Vitale ,
370 U.S. 421, 425, 82 S.Ct. 1261, 8 L.Ed.2d 601
(1962) ). The government "is without power to
prescribe ... any particular form of prayer
which is to be used as an official prayer in
carrying on any program of governmentally
sponsored religious activity." Engel , 370 U.S.
at 430, 82 S.Ct. 1261. The Court reiterated this
foundational point in Town of Greece : "Our
Government is prohibited from prescribing
prayers to be recited in our public institutions

Courts adjudicating a challenge to legislative
prayer inquire "into the prayer opportunity as
a whole, rather than into the contents of a
single prayer."
[863 F.3d 281]
Town of Greece , 134 S.Ct. at 1824. They must
conduct a "fact-sensitive" review of "the
setting in which the prayer arises and the
audience to whom it is directed,"id. at 1825
(plurality opinion), as well as "the pattern of
prayers over time," id. at 1827.
-11-
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in order to promote a preferred system of
belief or code of moral behavior." 134 S.Ct. at
1822.

Christian." Id. at 1824 (majority opinion). To
address complaints, however, the town
"invited a Jewish layman and the chairman of
the local Baha'i temple to deliver prayers" and
granted a Wiccan priestess's request to
participate. Id. at 1817. By opening its prayer
opportunity to all comers, the town cultivated
an atmosphere of greater tolerance and
inclusion.

But that is precisely what happened in Rowan
County, where the five commissioners
"maintain[ed] exclusive and complete control
over the content of the prayers." Lund , 103
F.Supp.3d at 733. In Marsh , the prayer-giver
was paid by the state. In Town of Greece , the
prayer-giver was invited by the state. But in
Rowan County, the prayer-giver was the state
itself. The Board was thus "elbow-deep in the
activities banned by the Establishment
Clause—selecting and prescribing sectarian
prayers." Lund , 837 F.3d at 434 (panel
dissent).

Rowan County regrettably sent the opposite
message. Instead of embracing religious
pluralism and the possibility of a
correspondingly diverse invocation practice,
Rowan County's commissioners created a
"closed-universe" of prayer-givers dependent
solely on election outcomes. Lund , 103
F.Supp.3d at 723. The commissioners
effectively insulated themselves from requests
to diversify prayer content. And we cannot
overlook the fact that the decision to restrict
the prayer opportunity to the commissioners
was not made by the citizens of Rowan County
or some disinterested group but perpetuated
by the commissioners themselves—all of
whom identify as Protestant Christian. See
J.A. 275 (United Methodist); J.A. 287 (same);
J.A. 279 (Independent Baptist); J.A. 291
(same); J.A. 283 (Southern Baptist).

By arrogating the prayer opportunity to itself,
the Board also restricted the number of faiths
that could be referenced at its meetings. When
guests are allowed to deliver invocations, as in
Marsh and Town of Greece , legislators can
easily expand the religions represented
(perhaps in response to requests or on their
own initiative). In upholding sectarian prayer,
Town of Greece emphasized that legislatures
are typically able and willing to accommodate
diverse faiths. The way to acknowledge "our
growing diversity," the Court suggested, is "not
by proscribing sectarian content but by
welcoming ministers of many creeds." Town of
Greece , 134 S.Ct. at 1820-21 (citing
congressional prayers referencing

For any Buddhists, Hindus, Jews, Muslims,
Sikhs, or others who sought some modest
place for their own faith or at least some less
insistent invocation of the majority faith, the
only recourse available was to elect a
commissioner with similar religious views. See
Br. of Appellant at 26. We find this point
troubling. "[V]oters may wonder what kind of
prayer a candidate of a minority religious
persuasion would select if elected. Failure to
pray in the name of the prevailing faith risks
becoming a campaign issue or a tacit political
debit, which in turn deters those of minority
faiths from seeking office." Lund , 837 F.3d at
435 (panel dissent). Further, allowing the
county to restrict to one the number of faiths
represented at Board meetings would warp
our inclusive tradition of legislative prayer into
a zero-sum game of competing religious

[863 F.3d 282]
Buddhism, Hinduism, Islam, and Judaism).
Compare the county's rigid, restrictive practice
with the more flexible, inclusive approach
upheld in Town of Greece. Greece welcomed
adherents of all faiths, allowing "any member
of the public [the chance] to offer an
invocation reflecting his or her own
convictions." Id. at 1826 (plurality opinion).
Most of the guest ministers were Christian,
owing to the fact that "nearly all of the
congregations in town turned out to be
-12-
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factions. Our Constitution safeguards religious
pluralism; it does not sanction activity which
would take us "one step closer to a de facto
religious litmus test for public office." Id.

practice that on the whole reflects and
embraces our tradition" of legislative prayer.
Id. at 1824. At the same time, however, courts
must decide the case before them, which
cannot be done without "review[ing] the
pattern of prayers over time." Id. at 1826-27
(plurality opinion). Where even the most
cursory look reveals a constitutionally
problematic prayer practice, courts have no
choice but to examine the entire record, which
of course includes the invocations. A proper
sensitivity toward the dangers of judicial
overreach in this area cannot divest us of a
duty which if not performed would grant free
rein to governmental sectarian abuse.

Finally, we note that the risk of political
division stemming from prayer practice
conflict is no mere abstract matter. At one
meeting, an individual who "expressed
opposition to the Board's prayer practice" was
booed and jeered by the audience. Lund , 103
F.Supp.3d at 729. In addition, the prayer
practice became a campaign issue in the 2016
Board elections. The two incumbent
commissioners favored continuing the
county's defense of the prayer practice, while
two challengers opposed it. See Supp. Br. of
Appellees at 16 n.6. The incumbents ultimately
prevailed. Id. Almost four decades ago, the
Supreme Court cautioned that "political
division along religious lines ... is a threat to
the normal political process," and is therefore
"one of the principal evils against which the
First Amendment was intended to protect."
Lemon , 403 U.S. at 622, 91 S.Ct. 2105. Time
has done nothing to diminish the salience of
this warning.

The lead dissent decries this inquiry as
"judicial review run amok."3 Infra Lead
Dissent at 318. But while judicial review of
prayer practices might indeed pose a danger in
some instances, there is no danger here. Every
single individual in Rowan County remains
free to pray as he or she sees fit and in the
individual or collective setting that he or she
finds most meaningful. What government is
not free to do, however, is link itself
persistently and relentlessly to a single faith.
See Larson , 456 U.S. at 244, 102 S.Ct. 1673
("The clearest command of the Establishment
Clause is that one religious denomination
cannot be officially preferred over another.").
This evident an identification of the state with
one and only one faith is not, we repeat, some
marginal or peripheral constitutional violation
that we can just shrug off and wish away. For
to do so here would wish away the
Establishment
Clause
itself.
The
overwhelming majority of the Board's
invocations referenced tenets of Christianity.
Over a period of more than five years, only 4 of
143 prayers were non-sectarian. Lund , 103
F.Supp.3d at 714. The remaining 139 prayers,
or 97%, "use[d] ideas or images identified with
[Christianity]," Lee , 505 U.S. at 588, 112 S.Ct.
2649, such as "Jesus," "Christ," or the
"Savior," Lund , 103 F.Supp.3d at 714. No
other religion was ever represented in the
invocations. Id. Sectarian references were
especially common at the conclusion of the

B.
Having structured the prayer opportunity so
that Board members alone could give
[863 F.3d 283]
voice to their religious convictions, the
commissioners unceasingly and exclusively
invoked Christianity. Even more problematic,
the prayer practice at times "promote[d]"
Christianity, the commissioners' "preferred
system of belief." Town of Greece , 134 S.Ct. at
1822.
Rowan County makes the entirely fair point
that courts must not become censors of public
prayer. The Supreme Court echoed this
concern, warning courts away from becoming
"supervisors and censors of religious speech."
Id. A single prayer will thus not "despoil a
-13-

Lund v. Rowan Cnty., 863 F.3d 268 (4th Cir., 2017)

prayer. To list but a few representative
examples: "I ask this in the name of the King
of Kings, the Lord of Lords, Jesus Christ," S.A.
33 (prayer of March 5, 2012); "[I] ask these
things in the name of Jesus and for the sake of
His Kingdom," S.A. 15 (prayer of June 2,
2008); "For the sake of your Son, our Savior,
the Lord Jesus Christ," S.A. 31 (prayer of
October 3, 2011); and "In Jesus' name we
pray," S.A. 22 (prayer of November 16, 2009).
Several invocations delved into the finer points
of Christian theology. One prayer during the
holiday season began, "[W]e'd like to thank
you for the Virgin Birth, we'd like to thank you
for the Cross at Calvary, and we'd like to thank
you for the resurrection." S.A. 12 (prayer of
December 3, 2007). Another remarked,
"Father God, ... [w]e thank you so much for
sending your Son Jesus Christ to this world,
and we always remember that this time of year,
Lord, and we should remember it always." S.A.
27 (prayer of December 6, 2010).

every prayer over a period of many years, that
faith comes to be perceived as the one true
faith, not merely of individual prayer-givers,
but of government itself." Lund , 837 F.3d at
434 (panel dissent). Faced with this
unchanging tableau, attendees must have
come to the inescapable conclusion that the
Board "favors one faith and one faith only." Id.
at 435. This was the inference drawn by the
plaintiffs, who described their sense of
separation from their own government and the
political process itself. See S.A. 1-10 (affidavits
of the plaintiffs).
It is not necessary, of course, for governments
to go out of their way "to achieve religious
balancing" in prayer content or to represent
some minimum number of faiths. Town of
Greece , 134 S.Ct. at 1824. But in considering
whether government has aligned itself with a
particular religion, a tapestry of many faiths
lessens that risk whereas invoking only one
exacerbates it. Here, the Board's practice
created the perception that Rowan County had
taken sides on questions of faith.

Town of Greece instructs courts to consider a
prayer practice from the perspective
[863 F.3d 284]

Not only did the Board's invocations convey its
singular approval of Christianity, the prayer
opportunity on occasion served to advance
that faith. The tradition of legislative prayer
elaborated in Town of Greece was composed
of prayers that "reflect upon shared ideals and
common ends" and that "strive for the idea
that people of many faiths may be united in a
community of tolerance and devotion," using
sectarian "religious themes [as] particular
means to [these] universal ends." Id. at 1823.
In contrast, the Establishment Clause does not
condone a prayer practice that "over time is ...
‘exploited to proselytize or advance any one, or
to disparage any other, faith or belief.’ " Id.
(quoting Marsh , 463 U.S. at 794-95, 103 S.Ct.
3330 ).

of the "reasonable observer," who is presumed
to be "acquainted with [the] tradition" of
legislative prayer. 134 S.Ct. at 1825 (plurality
opinion). Although "adult citizens, firm in
their own beliefs, can tolerate and perhaps
appreciate a ceremonial prayer delivered by a
person of a different faith," id. at 1823
(majority
opinion),
the
"reasonable
observer"—or even the exceptionally wellinformed citizen steeped in the Court's
legislative prayer jurisprudence—would be
surprised to find exclusively sectarian
invocations being delivered exclusively by the
commissioners because, as noted, the Court
has consistently spoken in terms of guest
ministers and outside volunteers.

On multiple occasions, the invocations crossed
the line from "reflect[ing] upon shared ideals
and common ends," id. at 1823, to
"promot[ing] a preferred system of belief," id.
at 1822. To begin, several prayers purported to

In addition, as noted, no religion other than
Christianity was ever represented at Board
meetings. "When the state's representatives so
emphatically evoke a single religion in nearly
-14-
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confess spiritual shortcomings on the
community's behalf. Consider the following
examples:

commissioner unequivocally stated that "we
do believe that there is only one way to
salvation, and that is Jesus Christ." S.A. 12
(prayer of December 3, 2007); see also S.A. 13
(prayer of February 18, 2008) ("I ask all these
things in the name of Jesus, the one and only
way to salvation.").

• "Although you sent Jesus to be
Savior of the world, we confess
that we treat Him as our own
personal God. Although you are
one, and the body of Christ is
one, we fail to display that unity
in our worship, our mission, and
our fellowship." S.A. 31 (prayer
of
October
3,
2011).

The record is replete with other invocations
proclaiming that Christianity is exceptional
and suggesting that other faiths are inferior.
This
message
risks
"denigrat[ing]
nonbelievers [and] religious minorities."
Town of Greece , 134 S.Ct. at 1823. Consider
the following inexhaustive survey:

• "Lord, we confess that we have
not loved you with all our heart,
and mind and strength, and that
we have not loved one another as
Christ loves us. We have also
neglected to follow the guidance
of your Holy Spirit, and have
allowed sin to enter into our
lives." S.A. 30 (prayer of August
1, 2011).

• "We have been blessed to be the
recipients of your immeasurable
grace. We can't be defeated, we
can't be destroyed, and we can't
be denied because we are going
to live forever with you through
the salvation of Jesus Christ....
And as we pick up the Cross, we
will proclaim His name above all
names, as the only way to eternal
life." S.A. 33 (prayer of March 5,
2012).

[863 F.3d 285]
• "God of healing mercies, we
come to you this day confessing
that we are an imperfect
people.... We acknowledge that
we've been given the pathway to
peace, in the witness of Jesus
Christ.... [But] oftentimes we
have failed to witness on Earth."
S.A. 26 (prayer of August 16,
2010).

• "We can't be defeated, we can't
be destroyed, and we won't be
denied, because of our salvation
through the Lord Jesus Christ."
S.A. 19 (prayer of May 18, 2009).

By portraying the failure to love Jesus or follow
his teachings as spiritual defects, the prayers
implicitly "signal[ed] disfavor toward" nonChristians. Town of Greece , 134 S.Ct. at 1826
(plurality opinion).

• "You saved us and you call us
with the holy calling. We are the
recipients of your immeasurable
grace and glory. We are the
richest people in the world....
[W]e're going to live forever with
Him." S.A. 15 (prayer of June 2,
2008).

Multiple prayers characterized Christianity as
"the one and only way to salvation," S.A. 15
(prayer of August 18, 2008), thus implying
that adherents of other faiths were in some
ways condemned. For example, one

Finally, several prayers urged attendees to
embrace Christianity, thereby "preach[ing]
conversion." Town of Greece , 134 S.Ct. at
1823. One invocation advocated that the
community take up the Christian faith:
-15-
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Father, I pray that all may be one
as you, Father, are in Jesus, and
He in you. I pray that they may
be one in you, that the world may
believe that you sent Jesus to
save us from our sins. May we
hunger
and
thirst
for
righteousness, be made perfect
in holiness, and be preserved,
whole and entire, spirit, soul,
and body, irreproachable at the
coming of our Lord Jesus Christ.

become welcoming to others where the powers
of government are implicated and persons of
diverse faiths are involved.
Two serious harms arise "[w]hen the power
[and] prestige ... of government is placed
behind a particular religious belief." Engel ,
370 U.S. at 431, 82 S.Ct. 1261. One is suffered
by the individual. "A state-created orthodoxy
puts at grave risk that freedom of belief and
conscience which are the sole assurance that
religious faith is real, not imposed." Lee , 505
U.S. at 592, 112 S.Ct. 2649 ; see Engel , 370
U.S. at 429, 82 S.Ct. 1261 ("[O]ne of the
greatest dangers to the freedom of the
individual to worship in his own way lay [s] in
the Government's placing its official stamp of
approval upon one particular kind of
prayer...."). The second injury is to the
government itself. A well-founded perception
that a government favors citizens subscribing
to a particular faith would undermine the
democratic legitimacy of its actions. See Engel
, 370 U.S. at 431, 82 S.Ct. 1261 ("[W]henever
government had allied itself with one
particular form of religion, the inevitable
result had been that it had incurred the hatred,
disrespect and even contempt of those who
held contrary beliefs.").

S.A. 21 (prayer of October 5, 2009). "Holy
Spirit," went another prayer, "open our hearts
to Christ's teachings, and enable us to spread
His message amongst the people we know and
love through the applying of the sacred words
in our everyday lives." S.A. 28 (prayer of
March 7, 2011).
Religious faith has both doctrinal and
ecumenical features. The doctrinal aspects of
religion, most often expressed in religious
services, signify the ideas and rituals that make
religions distinctive. Doctrine can lend
strength, cohesion, comfort, and spiritual
depth to religious communities. The
ecumenical aspects of faith, by contrast, draw
on the beliefs shared by many different creeds
and "widely held among the people of this
country."

By proclaiming the spiritual and moral
supremacy of Christianity, characterizing the
political community as a Christian one, and
urging adherents of other religions to embrace
Christianity as the sole path to salvation, the
Board in its prayer practice stepped over the
line. Concerns of this nature underlay Justice
Jackson's enduring distillation of First
Amendment values: "If there is any fixed star
in our constitutional constellation, it is that no
official, high or petty, can prescribe what shall
be orthodox in politics, nationalism, religion,
or other matters of opinion...." W. Va. State
Bd. of Educ. v. Barnette , 319 U.S. 624, 642, 63
S.Ct. 1178, 87 L.Ed. 1628 (1943). This is no less
true when orthodoxy reflects, as it did here, the
most sincere manifestations of the most
deeply held convictions.

[863 F.3d 286]
Marsh , 463 U.S. at 792, 103 S.Ct. 3330.
Central among these beliefs is faith in a higher
providence that lends meaning and purpose to
our life on earth and encourages us to embrace
our common humanity and to strive for the
best versions of ourselves. At its best,
legislative prayer gives voice to the ecumenical
dimensions of religious faith. Invocations that,
like the above examples, hone too sharply in
on doctrinal distinctions, risk "the divisiveness
the Establishment Clause seeks rightly to
avoid." Simpson , 404 F.3d at 284. Prayer that
would be welcome and moving to the faithful
in so many a setting ought to in some way
-16-
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C.

those prayers are clear indicators of an effort
"to promote religious observance among the
public." Town of Greece , 134 S.Ct. at 1825
(plurality opinion).

Before delivering their invocations, the
commissioners told attendees to rise and often
invited them to pray. See, e.g. , S.A. 12 (prayer
of November 19, 2007) ("Let's pray
together."); S.A. 26 (prayer of October 4, 2010)
("Please pray with me."); S.A. 37 (prayer of
February 19, 2013) ("Let us pray."). Through
these requests and the proselytizing
invocations just discussed, the Board
members "press[ed] religious observances
upon their citizens." Van Orden , 545 U.S. at
683, 125 S.Ct. 2854.

Town of Greece involved similar requests, but
the prayers in that case did not approach the
degree of proselytization here and—even more
important—the invitations "came not from
town leaders but from the guest ministers, who
presumably are accustomed to directing their
congregations in this way." Id. at 1826. Justice
Kennedy underscored that "[a]lthough board
members themselves stood [or] bowed their
heads," they "at no point solicited similar
gestures by the public." Id.

Justice Kennedy's plurality opinion in Town of
Greece advises courts to assess whether the
"principal audience" for the invocations is the
lawmakers or the public. 134 S.Ct. at 1825. An
internally-focused
prayer
practice
"accommodate[s] the spiritual needs of
lawmakers," id. at 1826, while an externallyoriented one attempts "to promote religious
observance among the public," id. at 1825.

From the perspective of the reasonable
observer, this distinction matters. Such an
observer is aware that phrases like "Let us
pray" may be "for many clergy ... almost
reflexive." Id. at 1832 (Alito, J., concurring).
But when these words are uttered by elected
representatives acting in their official capacity,
they become a request on behalf of the state.
The invitations suggest that the lawmaker
conceives of the political community as
comprised of people who pray as he or she
does.

The invitations here fall "within the realm of
soliciting, asking, requesting, or
[863 F.3d 287]
directing ... of concern to the Town of Greece
plurality." Lund , 103 F.Supp.3d at 728. The
lead dissent insists that the Rowan County
"legislators themselves [were] the intended
‘congregation’ for legislative prayer." Infra
Lead Dissent at 312. But the record makes
clear that the commissioners were seeking
audience involvement, not merely addressing
fellow legislators. Indeed, it is difficult to
imagine more probative evidence of a
government's concern for the community's
religiosity than a legislator's request that
citizens join him in prayers that, for instance,
ask "the world [to] believe that [God] sent
Jesus to save us from our sins." S.A. 21 (prayer
of October 5, 2009). Because the invocations
here placed Christianity on a higher plane than
other faiths and urged attendees to embrace
that religion, the requests to participate in

The Town of Greece plurality expressly
cautioned that "[t]he analysis would be
different if town board members directed the
public to participate in the prayers." Id. at
1826 (emphasis added). Yet Rowan County
would have us approve such requests
regardless of their source. See Supp. Br. of
Appellant at 7 ("The Supreme Court saw no
conflict between these introductions and the
Establishment Clause."). Accepting this
argument would require us to blind ourselves
to the very fact that the Town of Greece
plurality regarded as relevant and perhaps
even dispositive. In the end, the record speaks
for itself: elected officials exhorted their
constituents to participate in sectarian—and
sometimes
even
proselytizing—religious
exercises.
-17-
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D.

prayer prior to what may be characterized as
an adjudicatory proceeding." Id.

Justice Kennedy's plurality opinion in Town of
Greece instructs courts to consider "the setting
in which the prayer arises." 134 S.Ct. at 1825.
The prayers here were delivered at the public
meetings of a local government body, a fact
that makes the other aspects of the county's
prayer practice even more questionable.

In the parlance of Justice Alito's concurrence,
Rowan County's Board intermingled its
legislative and adjudicative business. On
numerous
occasions,
adjudicatory
proceedings were the first items up for
consideration after the standard opening
protocols. See, e.g. , J.A. 27 (agenda of
November 5, 2007) ("Quasi-Judicial Public
Hearing for PCUR 02-07 for Request by
Nelson Lingle"); J.A. 105 (agenda of August 17,
2009) ("Quasi-Judicial Hearing for CUP 01-09
for Albert Ray Kepley"); J.A. 163 (agenda of
February 21, 2011) ("Quasi-Judicial Hearing
for SUP 01-11").

Relative to sessions of Congress and state
legislatures, the intimate setting of a
municipal board meeting presents a
heightened potential for coercion. Local
governments possess the power to directly
influence both individual and community
interests. As a result, citizens attend meetings
to petition for valuable rights and benefits, to
advocate on behalf of cherished causes, and to
keep tabs on their elected representatives—in
short, to participate in democracy. The
decision to attend local government meetings
may not be wholly voluntary in the same way
as the choice to participate in other civic or
community functions. Going to one's seat of
government

The "close proximity" between a board's
sectarian exercises and its consideration of
specific individual petitions "presents, to say
the least, the opportunity for abuse." Lund ,
837 F.3d at 436 (panel dissent). The plurality
in Town of Greece recognized as much in
advising courts to consider whether "town
board members directed the public to
participate in the prayers." 134 S.Ct. at 1826.
This is not to suggest that the commissioners
made decisions based on whether an attendee
participated in the prayers. But the fact
remains that the Board considered individual
petitions on the heels of the commissioners'
prayers.

[863 F.3d 288]
and going to one's place of worship are "very
different forms of attendance." Lund , 837
F.3d at 437 (panel dissent).
In addition, the commissioners considered
citizen petitions shortly after the invocation.
Like other local governments, the Board
exercises both legislative authority over
questions of general public importance as well
as a quasi-adjudicatory power over such
granular issues as zoning petitions, permit
applications, and contract awards. In Town of
Greece , the board apparently bifurcated its
meetings into legislative and adjudicative
portions. See 134 S.Ct. at 1829 (Alito, J.,
concurring). As Justice Alito explained in his
concurrence, the prayer "preceded only the
portion of the town board meeting that [was]
essentially legislative." Id. Accordingly, the
case did not "involve the constitutionality of a

Finally, the intimacy of a town board meeting
may push attendees to participate in the
prayer practice in order to avoid the
community's disapproval. This is especially
true where, as here, the government has
aligned itself with the faith that dominates the
electorate. Rowan County's commissioners
always stood up and bowed their heads, as did
most of the audience. Due to the Board's
requests, the plaintiffs also felt compelled to
stand so that they would not stand out. And as
we noted, one person who spoke out against
the Board's prayer practice was booed and
jeered by her fellow citizens.
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To be sure, citizens could time their arrival at
the meeting to come after the prayer, leave the
room before the prayer, or simply stay seated.
But these options, such as they were, served
only to marginalize. It is simply wrong to
attribute discomfort with the situation here to
hyper-sensitivity. Plaintiffs were placed in a
situation that required them to decide
"between staying seated and unobservant, or
acquiescing to the prayer practice." Lund , 103
F.Supp.3d at 732. What was forced upon
plaintiffs at these meetings was "no trivial
choice, involving, as it does, the pressures of
civic life and the intimate precincts of the
spirit." Lund , 837 F.3d at 437 (panel dissent).

immaterial. See, e.g. , Supp. Br. of Appellant at
9 ("[F]our rights do not make a wrong....
[E]ach feature enumerated by plaintiffs is
common to prayer practices observed in
[other] legislatures....").
But when a court looks to the totality of the
circumstances to assess the constitutionality
of a prayer practice, as the Supreme Court says
we must, a fact may be relevant to the court's
inquiry while not outcome-determinative. And
by dissecting the prayer practice and
subjecting each piece to an independent
constitutional evaluation, the county's
approach overlooks the crucial interaction
between the elements. This mode of analysis
simply fails to heed the Supreme Court's
instruction that we examine "the prayer
opportunity as a whole." Town of Greece , 134
S.Ct. at 1824.

There remains the question of what prayer
practice in Rowan County would be a
permissible one. We decline, however, to
select one from among the various options
available to defendant. Any future course of
action is, and certainly would be in the first
instance, for Rowan County to decide. The
problematic features of the present practice
noted in our decision should provide

The dissents do not even begin to consider the
prayer practice here holistically. They address
it piece by piece by piece. Unsurprisingly, they
find each piece "standing alone [is]
undoubtedly constitutional." Infra Lead
Dissent at 306. Be that as it may, the citizens
of Rowan County are not experiencing the
prayer practice piece by piece by piece. It
comes at them whole. It would seem
elementary that a thing may be innocuous in
isolation and impermissible in combination.
In fact, the lead dissent's tired "divide and
conquer" strategy has been frowned upon by
the Supreme Court itself. See , e.g. , United
States v. Arvizu , 534 U.S. 266, 274, 122 S.Ct.
744, 151 L.Ed.2d 740 (2002) ("The court's
evaluation and rejection of seven of the listed
factors in isolation from each other does not
take into account the ‘totality of the
circumstances,’ as our cases have understood
that phrase.... [Precedent] precludes this sort
of divide-and-conquer analysis.").

[863 F.3d 289]
substantial guidance for whatever future steps
the county may wish to take. The ultimate
criterion is simply one of conveying a message
of respect and welcome for persons of all
beliefs and adopting a prayer practice that
advances "the core idea behind legislative
prayer, ‘that people of many faiths may be
united in a community of tolerance and
devotion.’ " Id. at 438 (quoting Town of Greece
, 134 S.Ct. at 1823 ).
IV.
We finally find unavailing the two primary
arguments advanced in Rowan County's favor.
To begin, the county urges this court to
conduct a blinkered review of its prayer
practice. The county first reduces the practice
to its constituent elements, then finds that
each element is not dispositive, and finally
concludes that each element is therefore

Second, we cannot discern any meaningful
distinction between the commissioners and
the Board. The lead dissent argues that
"[t]here is no evidence that the Board, as a
Board, had any role in any of the prayers given
-19-
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by any of the individual commissioners," who
are "free agent[s] no different from the
ministers in Town of Greece or the paid
chaplain in Marsh ." Infra Lead Dissent at 312.
On this view, "it is only through [the] act of the
deliberative body writing or editing religious
speech that government would impermissibly
seek ‘to promote a preferred system of belief or
code of moral behavior’ with selected content."
Lund , 837 F.3d at 421. (quoting Town of
Greece , 134 S.Ct. at 1822 ). This reasoning
proves too much. Such an approach would
create a constitutional safe harbor for all
prayers delivered by legislators "no matter
how proselytizing, disparaging of other faiths,
or coercive" so long as the legislature itself did
not collectively compose the prayers. Supp. Br.
of Appellees at 13-14 n.5.
Further, the attempted distinction between
the members of the Board and the

the individual commissioners and the Board of
Commissioners.
V.
The principle at stake here may be a profound
one, but it is also simple. The Establishment
Clause does not permit a seat of government to
wrap itself in a single faith. But here elected
officials took up a ministerial function and led
the political community in prayers that
communicated exclusivity, leaving members
of minority faiths unwilling participants or
discomforted observers to the sectarian
exercises of a religion to which they did not
subscribe. The solemn invocation of a single
faith in so many meetings over so many years
distanced adherents of other faiths from that
representative government which affects the
lives of all citizens and which Americans of
every spiritual persuasion have every right to
call their own.

[863 F.3d 290]
Board itself rests on a formalism that cannot
withstand scrutiny. When one of Rowan
County's commissioners leads his constituents
in prayer, he is not just another private citizen.
He is the representative of the state, and he
gives the invocation in his official capacity as a
commissioner. His power to offer a prayer
derives from this status; were he not a member
of the Board, he would be barred from doing
so. The commissioners themselves recognized
as much. Invoking a recurrent theme in the
prayer practice, one Board member observed:
"[W]e're not here representing ourselves.
Lord, we represent you and we represent the
taxpayers of Rowan County." S.A. 16 (prayer of
October 6, 2008). And unlike a guest minister,
the commissioner remains on the scene to
participate in the Board's decision-making.
Finally, "it is hard to believe that a practice
observed so uniformly over so many years was
not by any practical yardstick reflective of
board policy." Lund , 837 F.3d at 434 (panel
dissent). In the context of Rowan County's
prayer practice, there is no daylight between

If the prayer practice here were to pass
constitutional muster, we would be hardpressed to identify any constitutional
limitations on legislative prayer. In arguing
that the Establishment Clause would still
retain vitality, the lead dissent writes that the
Board members would still not be permitted to
offer "prayers that implored the audience to
attend a particular church" or to issue "official
decisions based on whether a member of the
public participated in, or voiced opposition to,
the legislative prayer practice." Infra Lead
Dissent at 318. Well of course such things
would be wholly out of bounds. In setting such
criteria however, the dissent unwittingly
reveals it recognizes few realistic limits on
public sectarian practice at all.
We recognize that dissents by their nature
attempt to broaden majority opinions and
portray them as doomsday propositions. But
these dissents go well beyond even that. The
lead dissent writes that the majority restricts
all lawmakers to "only a generic prayer to a
generic god." Infra Lead Dissent at 323. That
assertion is incorrect. Any reading of the
-20-
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majority opinion reveals it as a straw man.
This case involves one specific practice in one
specific setting with one specific history and
one specific confluence of circumstances. To
extract global significance from such
specificity is beyond a stretch.

writing or sanctioning official prayers and
leave that purely religious function to the
people themselves and to those the people
choose to look to for religious guidance."). The
Founders were able to distinguish between the
importance of religion (the Free Exercise
Clause) and the establishment of religion in a
way that Judge Niemeyer refuses to do.4

In concluding that Rowan County's prayer
practice is constitutionally infirm, we reiterate
that legislator-led prayer can operate
meaningfully within constitutional bounds.
And "[n]othing about the constitutional
drawbacks of Rowan County's prayer practice
should be construed as disparaging the
prayers themselves, which were moving and
beautiful on many levels." Lund , 837 F.3d at
436 (panel dissent). But

The lead dissent, meanwhile, disparages the
majority for its belief in an "ecumenical
utopia" and its respect for the pluralistic
nature of religious faith in our country. See
infra Lead Dissent at 317. If that be our sin, we
shall gladly confess it. Localities enjoy wide
discretion in designing a prayer practice, but
those that do aspire to an ecumenical and
pluralistic prayer opportunity should not have
to suffer the scarcely concealed aspersions of
"ecumenical utopias" and "generic gods" that
some may cast upon them. In its eager
acceptance of state-entwined religious
orthodoxy, the lead dissent evokes an America
that is not ours and never has been. It was in
simple recognition of religious pluralism that
the Founders adopted the Establishment
Clause. See James Madison, Speech at the
Virginia Ratifying Convention (June 12, 1788),
in 11 The Papers of James Madison 130
(Robert Rutland et al. eds., 1977) ("[The]
freedom [of religion] arises from that
multiplicity of sects, which pervades America,
and which is the best and only security for
religious liberty in any society."). Had America
been a monolithic religious entity, there would
have been no need for the protection of
religious diversity at all. Any thought that
ecumenism and respect for religious pluralism
would become disfavored in judicial quarters
would have left the Founders saddened at what
their First Amendment had become.

[863 F.3d 291]
ruling in the county's favor would send us
down a rancorous road. It would bear
"unfortunate consequences for American
pluralism, for a nation whose very penny
envisions one out of many, a nation whose
surpassing orthodoxy belongs in its
constitutional respect for all beliefs and faiths,
a nation which enshrined in the First and
Fourteenth Amendments the conviction that
diversity in all of its dimensions is our abiding
strength."Id. at 432.
A final word as to our two friends and valued
colleagues in dissent. Judge Niemeyer's
dissent seeks to characterize the majority
opinion as anti-religious. See infra Niemeyer
Dissent at 296 ("[T]he majority opinion's
reasoning strikes at the very trunk of
religion...."); id . at 296 ("The majority's most
basic error is its underlying assumption that
the Establishment Clause is an anti-religion
clause...."). This suggestion may be easily
dismissed. To reject the establishment of a
single religious faith by the state is not to reject
religion itself. See Engel v. Vitale , 370 U.S.
421, 435, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962)
("It is neither sacrilegious nor antireligious to
say that each separate government in this
country should stay out of the business of

Our Constitution seeks to preserve religious
liberty without courting religious animosity. In
this quest, our two religion clauses have been
a great success, helping to spare Americans the
depth of religious strife that so many societies
have had to suffer and endure. And yet free
religious exercise can only remain free if not
-21-
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influenced and directed by the hand of the
state. On this score, the county simply went too
far. The First Amendment in the end is not
either/or, but both/and. Believing that free
religious exercise in Rowan
[863 F.3d 292]
County may likewise further the values of
religious welcome and inclusion, we affirm the
judgment of the district court.
AFFIRMED
DIANA GRIBBON MOTZ, Circuit Judge,
concurring:
I concur in full with the majority opinion. I
write separately to emphasize that our
decision today fully comports with Marsh v.
Chambers , 463 U.S. 783, 103 S.Ct. 3330, 77
L.Ed.2d 1019 (1983), Town of Greece v.
Galloway , –––U.S. ––––, 134 S.Ct. 1811, 188
L.Ed.2d 835 (2014), and the history of the
Establishment Clause itself.
I.
The Constitution forbids a legislative body
from using its prayer opportunity to advance
one religion or set of religious beliefs to the
exclusion of others. See Town of Greece , 134
S.Ct. at 1823 ; Marsh , 463 U.S. at 794–95, 103
S.Ct. 3330. This rule derives from "[t]he
clearest command of the Establishment
Clause," namely, "that one religious
denomination cannot be officially preferred
over another." Larson v. Valente , 456 U.S.
228, 244, 102 S.Ct. 1673, 72 L.Ed.2d 33 (1982).
The most obvious way to show a preference for
one religion is publicly to profess faith in its
teachings. The Constitution fiercely protects
this type of expression by individual citizens.
But for the government, the Constitution
absolutely forbids it. See, e.g. , Epperson v.
Arkansas , 393 U.S. 97, 103–04, 89 S.Ct. 266,
21 L.Ed.2d 228 (1968).

This remains the law, and neither Marsh nor
Town of Greece exempts prayer made before a
legislative body from this rule. Rather, those
cases simply hold that a legislative body may
participate in some limited forms of religious
activity without officially taking sides or
appearing to do so.
In Marsh , the Supreme Court concluded that
the Nebraska Legislature did not abandon
official neutrality by employing a chaplain of
one particular religious denomination to
invoke divine guidance before a legislative
session. See 463 U.S. at 793–95, 103 S.Ct.
3330. In so holding, the Court rightly deferred
to the Framers' judgment about this type of
government involvement with religion. See id.
at 790–91, 103 S.Ct. 3330. However, the
Marsh Court plainly did not abandon or make
an exception to the Establishment Clause's
basic commitment to neutrality. Instead, the
Court ultimately approved the Legislature's
practice because it found "no indication that
the prayer opportunity has been exploited to
proselytize or advance any one, or to disparage
any other, faith or belief." Id. at 794–95, 103
S.Ct. 3330.
In Town of Greece , the Court held that a
legislative body's chaplain-led prayer could
include sectarian content. 134 S.Ct. at 1823.
Thus, the town board in that case did not
impermissibly prefer one religion over another
simply because volunteer chaplains spoke in a
particular religious idiom. To hold otherwise,
the Court reasoned, would require legislatures
and courts to "act as supervisors and censors
of religious speech," which would entangle
government with religion far more than a rule
allowing a prayer-giver to draw on his private
religious beliefs. Id. at 1822. Reviewing the
town's practice as a whole, the Court
concluded that no other features of the town's
rotating system of volunteer chaplains, all
recruited in a non-discriminatory manner
from local congregations, advanced one
religion to the exclusion of others. See id. at
1824.
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Thus, Marsh and Town of Greece provide a
guidepost for resolving the case at hand. If the
Board's practice sends the message that it
prefers or accepts the teachings of one religion
over others, it
[863 F.3d 293]
violates the Constitution. If the practice simply
allows a prayer-giver to espouse his own
private religious beliefs when helping to
solemnize the Board's meetings, it does not.
Of course, resolving whether a given practice
violates the Establishment Clause requires us
to engage in a sensitive "interpretation of
social facts." Santa Fe Indep. Sch. Dist. v. Doe
, 530 U.S. 290, 315, 120 S.Ct. 2266, 147
L.Ed.2d 295 (2000) (quoting Lynch v.
Donnelly , 465 U.S. 668, 694, 104 S.Ct. 1355,
79 L.Ed.2d 604 (1984) (O'Connor, J.,
concurring)). Yet some clear boundaries exist.
For example, neither Marsh , nor Town of
Greece , nor any other case suggests that a
legislative body may begin each and every one
of its meetings by reciting a particular
religion's creed. It does not matter whether
that creed is the Shahada of Islam, the Triple
Gem of Buddhism, a recitation from the Vedas
or other shruti sacred to Hinduism, the
Wiccan Rede, the Shema Yisrael of Judaism—
or the Apostle's Creed of Christianity.
If members of a legislative body recited one
religion's creed month after month, year after
year, allowing no opportunity for members of
any other religion to lead a prayer, a
reasonable observer could only conclude that
the legislative body preferred that religion over
all others. See Engel v. Vitale , 370 U.S. 421,
430, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962)
("There can be no doubt that New York's state
prayer program officially establishes the
religious beliefs embodied in the Regents'
prayer," even though the prayers were optional
for students.). If a practice like this does not
violate the Establishment Clause, nothing
would prevent that legislature from passing a
statute, ordinance, or resolution declaring a

particular faith the true religion. No principled
distinction exists between a legislative body's
proclaiming, for example, Christianity's status
as the one true religion in a written instrument
and professing that it is so—over and over
again with no room for an alternative
viewpoint—during public meetings. Both
constitute state action. See Turner v. City
Council of Fredericksburg , 534 F.3d 352,
354–55 (4th Cir. 2008) (O'Connor, J.). And
both convey the message of government
preference for one religion over all others.
In this case, for all the reasons set forth in the
majority opinion, the Board's practice sends
the same message as the Apostle's Creed. The
undisputed record evidence renders untenable
Rowan County's contention that the
Commissioners were simply espousing their
own personal religious beliefs. In over five
years, the Board made no disclaimers and
adopted no official policies to that effect.
Moreover, the prayers themselves were
typically phrased using first-person plural
pronouns like "we" and "our," undermining
any suggestion that the prayers were simply
personal petitions. Nor is the conclusion
Rowan County would have us draw apparent
from the overall context of the prayers. In sum,
nothing about the Board's practice would lead
a reasonable observer to conclude that the
Commissioners spoke only as individuals,
rather than speaking for the legislative body
representing the people of Rowan County. Cf.
Joyner v. Forsyth Cty. , 653 F.3d 341, 344 (4th
Cir. 2011) (noting the board's formal written
policy that its prayers were "not intended ... to
affiliate the Board with, nor express the
Board's preference for, any faith or religious
denomination").
Given the Commissioners' role in the prayer
practice, the exclusivity of those prayers, the
uniformity of the Christian message found in
nearly every prayer, the frequency of these
sectarian prayers, the degree of sectarian
content in the prayers, the long duration of the
prayer practice, and the reactions to the
objections of non-23-
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[863 F.3d 294]
Christian residents, a reasonable observer
would conclude that the Board had placed its
imprimatur on Christianity. In fact, a
reasonable observer could not conclude
otherwise.
II.
Nor can the historical practice of the First
Congress save the Board's practice. Of course,
to the extent we can discern it, the Framers'
understanding of what constitutes permissible
religious activity by the government serves as
highly probative evidence of what the
Establishment Clause allows and what it
forbids. See Marsh , 463 U.S. at 790–91, 103
S.Ct. 3330. Courts consider the Framers'
understanding probative because they drafted
the First Amendment and sent it on to the
states for ratification. As such, it is unlikely
that the Establishment Clause forbids a
practice the First Congress engaged in or
permits a practice it eschewed. For this very
reason, the Marsh Court found it significant
that the First Congress employed chaplains to
deliver opening prayers, explaining that "[i]t
can hardly be thought" the Framers "intended
the Establishment Clause of the Amendment
to forbid what they had just declared
acceptable." Id. at 790, 103 S.Ct. 3330.
Study of the practice of the First Congress thus
serves as a useful interpretive tool in legislative
prayer cases, but this tool can easily be
misused. One way to misuse it is to claim that
a practice dating back to the First Congress
justifies a significantly different modern
practice. That is precisely what Rowan County
and its supporting amici attempt to do here.
They shoehorn the legislator-led prayer at
issue in this case into the tradition begun by
the First Congress. But examination of the
practice of the First Congress shows that it
provides no support at all for the Board's
prayer practice. Rowan County and its
supporting amici do not cite a single authority
suggesting that the First Congress engaged in

a practice similar to the one at issue—that is,
having one of its own members deliver the
opening prayer. Perhaps most notably, my
dissenting colleagues cannot cite any such
authority either.
This stands to reason. A search of the Journals
of House and Senate from 1789 to 1791, the
official contemporaneous records of the
proceedings in the First Congress, and the
Annals of Congress, which were compiled later
from the best available sources from that time
period, does not yield even one example of
legislator-led prayer during the First Congress.
The Framers apparently relied exclusively on
chaplain-led prayer to solemnize their
proceedings. Of course, this does not establish
that legislator-led prayer is unconstitutional,
but it does preclude any argument that
legislator-led prayer must be constitutional
because the First Congress approved of it.
Rather than cite historical evidence that is
truly probative of the meaning of the
Establishment Clause, the principal dissent
relies on recent instances of legislator-led
prayer in Congress, none of which occurred
before 1973; the contemporary practices of
state and local legislatures; the practice of the
South Carolina Provincial Congress; and a
vague, citation-free statement from the late
Senator Robert C. Byrd that senators have
given the opening prayer "from time to time."
See 2 Robert C. Byrd, The Senate 1789–1989:
Addresses on the History of the United States
Senate 305 & 647 n.17 (Wendy Wolff ed., 1991)
(citing two resolutions as support for a
different proposition). In the historical
analysis endorsed by the Marsh Court, this is
very thin gruel. And it is certainly no substitute
for the Framers' own practice and
understandings.
[863 F.3d 295]
Furthermore, the limits the Framers imposed
on their own practice of chaplain-led prayer
provide significant evidence of what they
believed to be the dividing line between
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permissible and impermissible legislative
prayer. By the standards of an overwhelmingly
Protestant society, the First Congress took
pains to ensure that its own legislative prayer
practice remained religiously neutral, both in
appearance and in practice. As one of its very
first orders of business, the House and Senate
formed
committees
"to
take
under
consideration the manner of electing
Chaplains." S. Journal, 1st Cong., 1st Sess. 10
(1789). On April 15, 1789, the Senate
committee reported back with a proposed
resolution:
That two Chaplains, of different
denominations , be appointed to
Congress, for the present
session, the Senate to appoint
one, and give notice thereof to
the House of Representatives,
who shall, thereupon, appoint
the other; which Chaplains shall
commence their services in the
Houses that appoint them, but
shall interchange weekly .
Id. at 12 (emphases added); see also Marsh ,
463 U.S. at 793 n.13, 103 S.Ct. 3330. The
Senate adopted the resolution, S. Journal, 1st
Cong., 1st Sess. 12 (1789), and the House
concurred two days later, H.R. Journal, 1st
Cong., 1st Sess. 16 (1789). The Senate went on
to elect Samuel Provoost, an Episcopalian
bishop, as its first chaplain, and the House in
turn elected William Linn, a Presbyterian
minister. S. Journal, 1st Cong., 1st Sess. 16
(1789); H.R. Journal, 1st Cong., 1st Sess. 26
(1789).*
This history surely reflects the Framers'
concern with avoiding even a suggestion that
Congress subscribed to the tenets of a single
religion. I can discern no other reason why the
House and Senate would have bound
themselves to select chaplains of different
denominations and to rotate their chaplains so
often. The Framers understood that legislative
prayer, even when led exclusively by chaplains,
can be just as dangerous as other forms of

government-sponsored
religious
activity
unless measures are taken to avoid a sectarian
preference, or even the appearance of one.
The Board's practice in the case at hand simply
does not fit the tradition of legislative prayer
the First Congress began. In the aggregate, the
Board's practice amounts to an advancement
of the tenets of a preferred religion. The
members of the First Congress, who were far
less acquainted with religious diversity than
we are today, managed to avoid this, and they
fashioned their own prayer practice to do so.
Surely, Rowan County can do the same.
III.
The Supreme Court has not disavowed the
fundamental rule that a legislative body may
not use its prayer opportunity to promote or
affiliate itself with one religion to the exclusion
of others. If the Board's practice does not
violate this rule, then I cannot imagine what
does.
Judge Keenan and Judge Harris have
authorized me to indicate that they join in this
concurring opinion.
[863 F.3d 296]
NIEMEYER, Circuit Judge, with whom Judge
SHEDD joins, dissenting:
I am pleased to concur in Judge Agee's fine
opinion, which carefully and faithfully applies
the Supreme Court's recent decision in Town
of Greece v. Galloway , ––– U.S. ––––, 134
S.Ct. 1811, 188 L.Ed.2d 835 (2014). I write
separately to focus on how the majority
opinion, beyond simply sidestepping Town of
Greece , actively undermines the appropriate
role of prayer in American civic life. While it
pays lip service to controlling law, it
nonetheless seeks to avoid it and to reinstate
instead the holding in Joyner v. Forsyth
County , 653 F.3d 341 (4th Cir. 2011), which
was squarely overturned by Town of Greece .
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I

the separation of church and
state was an old, anticlerical,
and,
increasingly,
antiecclesiastical conception of
the relationship between church
and state. As might be expected,
therefore, separation was not
something desired by most
religious
dissenters
or
guaranteed
by
the
First
Amendment. Indeed, it was
quite distinct from the religious
liberty protected in any clause of
an
American
constitution,
whether that of the federal
government or that of any state.

In finding Rowan County's prayer practice
unconstitutional, essentially because the
prayers were sectarian, the majority opinion's
reasoning strikes at the very trunk of religion,
seeking to outlaw most prayer given in
governmental assemblies, even though such
prayer has always been an important part of
the fabric of our democracy and civic life.
The history of prayer practice in governmental
assemblies is well documented both by the
Supreme Court in its decisions in Marsh v.
Chambers , 463 U.S. 783, 103 S.Ct. 3330, 77
L.Ed.2d 1019 (1983), and Town of Greece and
by the amicus brief submitted in this case by
several States, which demonstrates that the
practice is an important reflection of the values
underlying both the Free Exercise and
Establishment
Clauses
of
the
U.S.
Constitution. By ignoring these values, the
majority is able to mischaracterize and thus
misapply those constitutional provisions.

*

*

The religious dissenters who
participated in the campaign
against establishments and
whose claims seem to have
affected the wording of the
constitutional
guarantees
against establishments made
demands for a religious liberty
that limited civil government,
especially civil legislation, rather
than for a religious liberty
conceived as a separation of
church and state. Moreover, in
attempting to prohibit the civil
legislation that would establish
religion, they sought to preserve
the power of government to
legislate on religion in other
ways.

The majority's most basic error is its
underlying assumption that the Establishment
Clause is an anti-religion clause that exists in
tension with the Free Exercise Clause. This,
however, misunderstands the Establishment
Clause's role. In his seminal book on the
subject, Philip Hamburger details how the
Establishment Clause was actually included in
the Constitution to enhance the free exercise of
religion by prohibiting establishments that
favored one religion to the detriment of others:
These established churches
(Episcopal in the southern states
and Congregationalist in most
New England states) were
established through state laws
that,
most
notably,
gave
government salaries to ministers
on account of their religion.
Whereas the religious liberty
demanded by most dissenters
was a freedom from the laws that
created these establishments,

*

[863 F.3d 297]
Philip Hamburger, Separation of Church and
State 10, 107 (2002).
Hamburger
thus
details
how
the
Establishment Clause was designed to enable
the presence of religion in civic life without
impairing the religious diversity central to the
Republic. This is a far different understanding
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than that assumed by the majority, in which
the Establishment Clause is designed to erect
barriers around public life through which
expressions of faith are not allowed. The
majority seems to understand religious
freedom as freedom from religion, not as the
freedom to practice religion openly in all
aspects of American life.

The Court observed, "The opening of sessions
of legislative and other deliberative public
bodies with prayer is deeply embedded in the
history and tradition of this country. From
colonial times through the founding of the
Republic and ever since, the practice of
legislative prayer has coexisted with the
principles of disestablishment and religious
freedom. " Marsh, 463 U.S. at 786, 103 S.Ct.
3330 (emphasis added). In light of this history,
the Court accepted "the interpretation of the
First Amendment draftsmen who saw no real
threat to the Establishment Clause arising
from a practice of prayer." Id. at 791, 103 S.Ct.
3330. It concluded that "there can be no doubt
that the practice of opening legislative sessions
with prayer has become part of the fabric of
our society ." Id. at 792, 103 S.Ct. 3330
(emphasis added).

The free exercise of religion, including prayer
practice, as enhanced by the prohibition of
establishments, has been recognized as
profoundly important to the vitality of
American
democracy
and
liberty—an
important aspect of the Founders' genius. In
his magnum opus Democracy in America ,
Alexis de Tocqueville observed about America
in the 1830s:
[A] democratic and republican
religion
...
contributed
powerfully to the establishment
of a republic and a democracy in
public affairs; and from the
beginning, politics and religion
contracted an alliance which
has never been dissolved.

In Town of Greece , the Court echoed these
sentiments, stressing the value of faith
expression in public life. As the Court
recognized, "That the First Congress provided
for the appointment of chaplains only days
after approving language for the First
Amendment demonstrates that the Framers
considered legislative prayer a benign
acknowledgment of religion's role in society ."
Town of Greece , 134 S.Ct. at 1819 (emphasis
added). The Court stated that any test under
the Establishment Clause "must acknowledge
a practice that was accepted by the Framers
and has withstood the critical scrutiny of time
and political change." Id. After all, any "test
that would sweep away what has so long been
settled would create new controversy and
begin anew the very divisions along

1 Alexis de Tocqueville, Democracy in
America at 311 (Henry Reeve trans., Vintage
Books 1960) (emphasis added). Tocqueville
explained the benefit of the relationship,
observing that "despotism may govern without
faith, but liberty cannot. Religion is much
more necessary in the republic ... than in the
monarchy." Id . at 318. The theoretical basis
underpinning this observation was that
"religion sustains a successful struggle with
that spirit of individual independence which is
her most dangerous opponent." 2 id . at 29.

[863 F.3d 298]

And this deeply grounded balance of
democracy, religion, and freedom is well
recognized in our jurisprudence, as eloquently
and unambiguously related in Supreme Court
cases. For instance, in Marsh v. Chambers ,
when the Court evaluated the practice of
legislative prayer, its analysis was rooted in the
Founders' recognition of the practice's value.

religious lines that the Establishment Clause
seeks to prevent." Id.
Simply put, there is no ambiguity in the
historical role and importance of legislative
prayer in civic life. In both Marsh and Town of
Greece , the Court was entirely clear about this.
And, in each case, the Court took pains to
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mention that the Establishment Clause was
intended to protect, rather than constrain,
public expression of religious faith.
The majority refuses to recognize the
importance of religion—and of legislative
prayer in particular—to democracy and
American civic life. And its decision to "pay
close attention to the interplay between the
various facets of the County's prayer practice"
to assess whether it is too sectarian, ante at
281, unwisely inserts government into the role
of regulating faith expression in precisely the
way the Establishment Clause was intended to
forbid. To be sure, prayer practice can be
misused, rendering it unprotected, when it
denigrates or interferes with the religious
practice of others. But short of those abuses, it
ought not to be subject to the scrutiny and
skepticism with which it is met by the majority.
The proper respect for a practice so venerated
and important to our democratic order does
not include the niggling of civil courts
assessing whether the practice "pointedly"
invokes a particular name of the Divine to
bless and solemnize the governmental
proceeding. Ante at 271–72. In carrying out its
self-assigned mission to police Rowan
County's prayer practice, the majority turns its
back on the historical role and values of
religion and prayer, as well as the principles of
Town of Greece , and recasts the law and facts
to serve its mission.

A closer look at the distinction of which the
majority
makes
so
much,
however,
demonstrates that its analysis is nothing but a
loosely disguised rationalization adopted to
open the way to its new approach. The fact that
the prayer-giver in Rowan County was a
commissioner, not a minister designated or
hired by the Board of Commissioners,
resonates with nothing in Town of Greece , nor
has anything outside of the majority opinion
itself ever suggested that the status of the
person giving an invocation is material to the
constitutional analysis. Indeed, the Court has
never specified which individuals are allowed
to pray publicly. On the contrary, both Marsh
and Town of Greece teach that the purpose of
legislative prayer "is largely to accommodate
the spiritual needs of lawmakers," Town of
Greece , 134 S.Ct. at 1826. It is thus not
surprising that the historical facts of the longstanding tradition of prayer practice at
governmental assemblies show that prayergivers can include governmental officials or
members of the assembly. In the U.S.
Congress, for example, prayers have been
given not only by the hired Chaplain, but also
by Members of Congress. Similarly, the amicus
brief filed by the States shows that a majority
of state and territorial legislators rely on
lawmaker-led invocations. And they show the
same is true for local governments, where the
practice of government
[863 F.3d 299]

II
officials giving the invocations is widespread.
In order to advance its theory of the
Establishment Clause, the majority opinion
brushes past Town of Greece through an
attempt to distinguish it. This effort relies on
the distinction that the case before us involves
invocations given by the legislators, while
Town of Greece involved prayers given by
chaplains, and then concludes casually that
this difference takes this case "well outside the
confines of Town of Greece . " Ante at 280.
Having found that handle, the majority then
considers itself absolved of precedent and free
to launch its own freestanding analysis.

The majority's pro forma distinction of Town
of Greece can only be driven by its desire to
reach a different end, because the nature of
Rowan County's prayer practice is, in all
aspects of plaintiffs' complaints, virtually
indistinguishable from the practice upheld by
the Supreme Court in Town of Greece . As
Judge Agee shows in detail, Town of Greece
upheld the prayer practice in the context of a
small local political assembly, as is the case
here; Town of Greece upheld prayers
primarily invoking Jesus and other Christian
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elements, as is the case here; Town of Greece
upheld the request to stand for prayer, as is the
case here; and Town of Greece rejected the
complaints about the prayers being "offensive,
intolerable, and an affront to a diverse
community," 134 S.Ct. at 1817 (internal
quotation marks omitted), as made by the
plaintiffs here. The Town of Greece Court also
rejected the argument, which the majority
embraces here, that it was the totality of these
elements that offended the Establishment
Clause.
To advance its mission under the banner of the
Establishment Clause, the majority opinion
also spins the facts to suggest that Rowan
County is, through some unwritten agreement
of its Commissioners, coercing its citizens to
pray Christian prayers. It states that the prayer
practice was designed "to identify the
government with Christianity"; that the five
Commissioners "maintained exclusive and
complete control over the content of prayers";
that the Commissioners agreed on the prayer
"featuring but a single faith"; and that the
prayer was "pointedly sectarian." Ante at 272,
274, 280, 272 (emphasis added and citations
omitted). The record, however, simply does
not support any such suggestion of coercion,
exclusion, or agreement.
Rather, under the practice of Rowan County,
as set forth in the record, one of the five
Commissioners, in rotation, gives a brief
invocation according to that Commissioner's
individual discretion, without any prestanding
instruction or understanding about the
content or nature of the invocation. Each
Commissioner has affirmed by affidavit that
the nature and composition of the invocation—
or indeed a moment of silence—is left entirely
to the discretion of the Commissioner and that
there is no policy—written or unwritten—
"regarding the form or content of any
commissioner's Invocation." And each has
stated that the invocation is given "for the
edification and benefit of the commissioners
and to solemnize the meeting." The fact that
the prayers were Christian in nature only

reflected each prayer-giver's religion, not some
design, policy, or agreement of the
Commissioners.
Thus, evading the lessons of Town of Greece
and armed with recharacterized facts, the
majority conducts its own analysis, based in
large part on isolated quotations from the
author's own opinions, either in dissent or
overruled, or from the very district court
opinion it is reviewing in this case. This
approach amounts simply to a barely disguised
disagreement with the Supreme Court's
support of sectarian legislative prayer in Town
of Greece .
III
The reason behind the majority's wayward
approach is not a total mystery. Judge
Wilkinson, writing for the majority, and the
ACLU, representing the plaintiffs, have acted
with harmonious parallelism, both having
sought to circumvent the application of Town
of Greece , and to return to the principles of
Joyner v. Forsyth County , which Town of
Greece overruled.
[863 F.3d 300]
In February 2012, the ACLU complained to the
Rowan County Commissioners about the
"practice of convening Board meetings with
sectarian prayer , particularly Christian
prayers ," (emphasis added), and, to support
its position, quoted Judge Wilkinson's opinion
in Joyner , which held that legislative prayer is
appropriate "only when it is nonsectarian,"
653 F.3d at 345, and that, in order to embrace
a nonsectarian ideal, States and local
governmental entities must be "proactive in
discouraging sectarian prayer in public
settings," id . at 353 (emphasis added). Then,
shortly after the decision in Town of Greece
was handed down, the ACLU announced,
"This morning, the Supreme Court issued a
disappointing and troubling decision
upholding a town board's practice of opening
its meetings with Christian prayers." Heather
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L. Weaver, Supreme Court Turns Blind Eye to
Exclusionary Prayers at Government
Meetings , ACLU (May 5, 2014, 2:57 PM),
https://perma.cc/2UGE-5TNL.
Similarly, in his dissent in this case from the
panel's application of Town of Greece to
uphold Rowan County's prayer practice, Judge
Wilkinson lamented that the prayers in this
case were "uniformly sectarian , referencing
one and only one faith." 837 F.3d 407, 431 (4th
Cir. 2013) (Wilkinson, J., dissenting)
(emphasis added). He continued, "I have seen
nothing like it," id ., even though Town of
Greece explicitly upheld uniformly sectarian
prayer made in the tradition of only one faith.
In this dissenting opinion, Judge Wilkinson
essentially sought to return to his own earlier
opinion in Joyner , where he had held that
opening a meeting with sectarian prayer
violated the Establishment Clause because the
prayers "referred to Jesus, Jesus Christ,
Christ, or Savior with overwhelming
frequency." Joyner , 653 F.3d at 349 (internal
quotation marks omitted). His panel dissent
thus concluded that, "[t]he desire of this fine
county for prayer at the opening of its public
sessions
can
be
realized
in
nondenominational prayer." Lund , 837 F.3d
at 437 (Wilkinson, J., dissenting) (emphasis
added) (adopting the ACLU's position that
sectarian prayer was unconstitutional). But
again, these very conclusions were overruled
in Town of Greece , which upheld uniformly
sectarian prayer given at similar local
governmental meetings.
The positions taken by the ACLU and Judge
Wilkinson, while uncannily harmonious with
each other, are starkly at odds with Town of
Greece , relying on the very arguments
rejected by the Supreme Court in both Marsh
and Town of Greece . In Marsh , the Court
rejected arguments based on the facts (1) that
the legislative prayer was given by a clergyman
of only one denomination for 16 years; (2) that
public funds were used to pay for the services
of the prayer-giver; and (3) that the prayers
were in a single faith tradition. And in Town of

Greece , the Court rejected arguments based
on the facts (1) that the prayers were given
disproportionately by Christians; (2) that this
disparity effectively sponsored sectarian
prayers, given predominantly in the name of
Jesus; (3) that the prayer givers began by
asking the audience to stand and by saying,
"Let us pray"; and (4) that the totality of the
circumstances "conveyed the message that
Greece was endorsing Christianity." 134 S.Ct.
at 1818. Reading the majority opinion here in
light of Town of Greece , one could well believe
that Justice Kagan's dissent was in fact
controlling.
***
At bottom, there simply is no constitutional
defect in the prayer practice followed by
Rowan County, and the majority's effort to
find it unconstitutional, despite Town of
Greece , is, I respectfully suggest, aberrational.
[863 F.3d 301]
AGEE, Circuit Judge, with whom Judge
Niemeyer, Judge Traxler, Judge Shedd, and
Judge Diaz join, dissenting:
The majority holds that the Rowan County
Board of Commissioners' practice of opening
its public meetings with a commissioner-led
invocation violates the Establishment Clause.
That decision is irreconcilable with Marsh v.
Chambers , 463 U.S. 783, 103 S.Ct. 3330, 77
L.Ed.2d 1019 (1983), and Town of Greece v.
Galloway , 572 U.S. ––––, 134 S.Ct. 1811, 188
L.Ed.2d 835 (2014). Therefore, I respectfully
dissent.
I.1
Rowan County, North Carolina, exercises its
municipal power through an elected Board of
Commissioners ("the Board"), which typically
holds public meetings twice a month. For
many years, the Board has permitted each
commissioner, on a rotating basis, to offer an
invocation before the meetings.2
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Typically, the Board chair would call the
meeting to order and invite the other
commissioners and public audience to stand
for the ceremonial opening. A designated
commissioner would then offer an invocation
of his or her choosing followed by the Pledge
of Allegiance. The content of each invocation
was entirely in the discretion of the respective
commissioner; the Board neither composed
the prayer nor policed its content. The prayers
frequently, though not invariably, invoked the
Christian faith. For example, after beginning
the prayers with some variant of "let us pray"
or "please pray with me," the prayer givers
often referred to "Jesus," "Christ," and "Lord."
E.g. , Suppl. J.A. 36–37.3 Although not
required to do so, most of the public audience
joined the commissioners in standing for the
invocation and the Pledge of Allegiance. Once
this ceremonial part of the meeting concluded,
the Board turned to its public business.

Forsyth Cty., 653 F.3d 341, 348 (4th Cir. 2011)
(explaining that our decisions "hewed to [the]
approach[ of] approving
[863 F.3d 302]
legislative prayer only when it is nonsectarian
in both policy and practice"), abrogated by
Town of Greece , 134 S.Ct. 1811. The Supreme
Court then issued its decision in Town of
Greece , which held that sectarian legislative
prayer was constitutional. 134 S.Ct. at 1815,
1820, 1824.
In the wake of Town of Greece , the parties
filed cross-motions for summary judgment.
Although the district court granted the
Plaintiffs' motion, it first recognized that Town
of Greece "repudiated" and "dismantl[ed] the
Fourth Circuit's legislative prayer doctrine
[that had] developed around the core
understanding that the sectarian nature of
legislative prayers was largely dispositive" of
its constitutionality. Lund v. Rowan Cty. , 103
F.Supp.3d 712, 719, 721 (M.D.N.C. 2015).
Nonetheless, the district court concluded that
"[s]everal significant differences" between
Town of Greece and this case—including the
identity of the prayer givers and the invitation
to the public to stand—rendered the Board's
practice unconstitutional. Id. at 724.

Rowan County residents Nancy Lund, Liesa
Montag–Siegel,
and
Robert
Voelker
(collectively, "Plaintiffs") filed a complaint in
the U.S. District Court for the Middle District
of North Carolina "to challenge the
constitutionality of [the Board's] practice of
delivering sectarian prayer at meetings." J.A.
10. Plaintiffs alleged that the prayer practice
unconstitutionally affiliated the Board with
one particular faith and caused them to feel
excluded as "outsiders." J.A. 12. In addition,
they alleged that the overall atmosphere was
coercive, requiring them to participate so they
"would not stand out," Suppl. J.A. 2, or
otherwise be singled out in a manner they
speculated might negatively affect business
before the Board.

II.
As the majority acknowledges, this case
requires a case-specific evaluation of all the
facts and circumstances. See Lynch v.
Donnelly , 465 U.S. 668, 678–79, 104 S.Ct.
1355, 79 L.Ed.2d 604 (1984) (observing that
the Establishment Clause cannot be applied
mechanistically to draw unwavering, universal
lines for the varying contexts of public life).
Those facts and circumstances must be viewed
through the lens of the Supreme Court's prior
legislative prayer decisions, including both its
broader explications of what legislative prayer
practices are permissible and its narrower
applications of those principles to the facts
presented in those cases. So, before turning to

Plaintiffs sought a declaratory judgment that
the Board's prayer practice violated the
Establishment Clause, along with an
injunction preventing any similar future
prayers. Plaintiffs successfully obtained a
preliminary injunction based on nowabrogated case law from this Court which had
held that sectarian legislative prayer violated
the Establishment Clause. See Joyner v.
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the facts and circumstances of this case, it's
important to review the first principles from
Marsh and Town of Greece .
Though legislative prayer is government
speech touching on religion, Turner v. City
Council of Fredericksburg , 534 F.3d 352, 354
(4th Cir. 2008), the Supreme Court has not
relied on traditional Establishment Clause
analysis to assess its constitutionality. See
Marsh , 463 U.S. at 792, 103 S.Ct. 3330.
Legislative prayer is its own genre of
Establishment Clause jurisprudence, assessed
under a different framework that takes the
unique circumstances of its historical practice
and acceptance into account. See Town of
Greece , 134 S.Ct. at 1818 ("Marsh is
sometimes described as ‘carving out an
exception’ to the Court's Establishment Clause
jurisprudence, because it sustained legislative
prayer without subjecting the practice to any
of the formal tests that have traditionally
structured this inquiry.").
The Supreme Court first articulated this
approach in Marsh , which involved a
challenge to the constitutionality of the
Nebraska legislature's practice of having a paid
chaplain offer a prayer to open each legislative
session. Recounting the long-standing
American tradition of opening legislative
sessions with prayer, the Supreme Court
traced the history of legislative prayer "[f]rom
colonial times through the founding of the
Republic and ever since." Marsh , 463 U.S. at
786, 103 S.Ct. 3330.
The Court ascribed particular significance to
the views of the First Congress, which, "as one
of its early items of business, adopted the
policy of selecting a chaplain to open each
session with prayer." Id. at 787–88, 103 S.Ct.
3330. The Senate and House, in turn,
appointed official chaplains in 1789. Id. at 788,
103 S.Ct. 3330. Placing great significance on
these events, the Court explained those acts
reflected how legislative prayer fit into the
Founders'

[863 F.3d 303]
understanding of the Establishment Clause:
"It can hardly be thought that ... they intended
the Establishment Clause ... to forbid what
they had just declared acceptable." Id. at 790,
103 S.Ct. 3330. "This unique history [led the
Court] to accept the interpretation of the First
Amendment draftsmen who saw no real threat
to the Establishment Clause arising from [the]
practice of [legislative] prayer[.]" Id. at 791,
103 S.Ct. 3330.
Having upheld the constitutionality of
legislative prayer in general, the Marsh Court
next considered whether Nebraska's practice
fell within the bounds of the First Amendment.
In particular, the Court considered the
plaintiff's specific challenges to three
characteristics of Nebraska's legislative prayer
practice: (1) the State had selected a
representative of "only one denomination" for
sixteen years; (2) the chaplain was a paid state
employee; and (3) his prayers were offered "in
the Judeo–Christian tradition." Id. at 792–93,
103 S.Ct. 3330.
The Court rejected each claim. First, the Court
observed that the First Congress "did not
consider opening prayers as a proselytizing
activity or as symbolically placing the
government's official seal of approval on one
religious view." Id. at 792, 103 S.Ct. 3330.
Next, it noted that there was no evidence that
the chaplain's long tenure "stemmed from an
impermissible motive," and thus his
continuous appointment did "not in itself
conflict with the Establishment Clause." Id. at
793–94, 103 S.Ct. 3330. That the chaplain was
paid from public funds was similarly
"grounded in historic practice" and thus not
prohibited. Id. at 794, 103 S.Ct. 3330. Lastly,
as for the content of the prayers, the Court
explained it was "not of concern" because
"there is no indication that the prayer
opportunity has been exploited to proselytize
or advance any one, or to disparage any other,
faith or belief." Id. at 794–95, 103 S.Ct. 3330.
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Accordingly, the Court declined "to parse the
[prayer] content." Id. at 795, 103 S.Ct. 3330.
In County of Allegheny v. ACLU Greater
Pittsburgh Chapter , 492 U.S. 573, 578–79,
602, 109 S.Ct. 3086, 106 L.Ed.2d 472 (1989),
a case about the constitutionality of two
religious holiday displays located on public
property, the Court referred in dicta to its prior
holding in Marsh, observing that "[t]he
legislative prayers involved in Marsh did not
violate [the Establishment Clause] because the
particular chaplain had removed all references
to Christ." Id. at 603, 109 S.Ct. 3086. In
additional dicta, the Court observed that "not
even the unique history of legislative prayer
can justify contemporary legislative prayers
that have the effect of affiliating the
government with any one specific faith or
belief." Id.
Whatever fleeting persuasiveness that dicta
merited, the Supreme Court unequivocally
rejected it in Town of Greece . There, the Court
explicitly disavowed any constitutional
requirement that legislative prayers be
nonsectarian
to
comply
with
the
Establishment Clause: "An insistence on
nonsectarian or ecumenical prayer as a single,
fixed standard is not consistent with the
tradition of legislative prayer outlined in [our]
cases." Town of Greece , 134 S.Ct. at 1820.
The Town of Greece, New York, Board opened
its monthly legislative meetings with an
invocation delivered by volunteer clergy.
Guest chaplains were found by placing calls to
congregations listed in a local directory. Id. at
1816. Nearly all of these churches were
Christian, as were the guest clergy. Most of the
invocations referenced the Christian faith, but
the Town Board was not aware of the prayer
content beforehand, nor did it attempt to edit
the content of the prayer or otherwise instruct
[863 F.3d 304]
the prayer giver on what to say. Id. Though the
Second Circuit concluded that this "steady

drumbeat of Christian prayer ... tended to
affiliate the town with Christianity," in
violation of the Establishment Clause, the
Supreme Court disagreed. Id. at 1818.
The Supreme Court explained that Marsh
instructed that the constitutionality of a
legislative prayer practice must be considered
in light of "historical practices and
understandings." Id. at 1819 ; accord id. at
1818–19. A practice is constitutional so long as
it "fits within the tradition long followed in
Congress and the state legislatures" because
"[a]ny test [we] adopt[ for analyzing
invocations] must acknowledge a practice that
was accepted by the Framers and has
withstood the critical scrutiny of time and
political change." Id.
The Court rejected the plaintiffs' argument
that legislative prayer must be to a generic god
or otherwise nonsectarian to pass muster
under the Establishment Clause by focusing on
three principles: the Framer's understanding
of legislative prayer, the historical place
legislative prayer occupies in society, and
avoiding official government entanglement in
crafting the content of prayers. In addition, the
Court recognized that legislative prayer
historically served a ceremonial function "at
the opening of legislative sessions, where it is
meant to lend gravity to the occasion and
reflect values long part of the Nation's
heritage." Id. at 1823. Observing first that
legislative invocations containing explicitly
religious themes were accepted at the time of
the First Congress and remained vibrant
throughout American history to modern
times, the Court concluded, "[a]n insistence on
nonsectarian or ecumenical prayer as a single,
fixed standard is not consistent with [our
accepted] tradition of legislative prayer." Id. at
1820. On this point, the Court specifically
disavowed
Allegheny
's"nonsectarian"
interpretation of Marsh as dictum "that was
disputed when written and has been
repudiated by later cases." Id. at 1821 ; see also
id. ("Marsh nowhere suggested that the
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constitutionality of legislative prayer turns on
the neutrality of its content.").
The Court further observed that a contentbased rule "would force the legislatures that
sponsor prayers and the courts that are asked
to decide these cases to act as supervisors and
censors of religious speech." Id. at 1822.
Enforcing specific content restrictions would
"involve government in religious matters to a
far greater degree than is the case under the
town's current practice of neither editing or
approving prayers in advance nor criticizing
their content after the fact." Id. "Once it invites
prayer into the public sphere," the Court
stated, "government must permit a prayer
giver to address his or her own God or gods as
conscience dictates, unfettered by what an
administrator or judge considers to be
nonsectarian." Id. at 1822–23.
Synthesizing these factors, the Court
fashioned three distinct, but related, holdings.
First, the Court held that the years of prayers
offered on behalf of the Town of Greece,
although almost exclusively Christian, did not
evince a pattern of denigration (of nonChristian faiths) or proselytization (to bolster
Christianity). Although some prayers arguably
contained proselytizing or disparaging
content, the Court concluded that the practice
as a whole served only to solemnize the board
meetings. In other words, a few questionable
prayers
were
of
no
constitutional
consequence. Id. at 1824.
Second, the Court determined to be of no
moment the fact that the invited prayer givers
were predominantly Christian: "[s]o long as
the
town
maintains
a
policy
of
nondiscrimination, the Constitution does not
require it to search beyond its borders
[863 F.3d 305]
for non-Christian prayer givers in an effort to
achieve religious balancing." Id. Continuing,
the Court observed

[t]he quest to promote a
diversity of religious views
would require the town to make
wholly inappropriate judgments
about the number of religions it
should sponsor and the relative
frequency with which it should
sponsor each, a form of
government entanglement with
religion that is far more
troublesome than the current
approach.
Id.
Third, the Court rebuffed the plaintiffs'
contention that the prayers unconstitutionally
"coerce[ ] participation by nonadherents." Id.
(Kennedy, J., plurality opinion). The Court
acknowledged that "coercion" could render
legislative prayer beyond constitutional
protection in some outlying circumstances,
such as "[i]f the course and practice over time
shows that the invocations denigrate
nonbelievers or religious minorities, threaten
damnation, or preach conversion." Id. at 1823
(majority opinion). And although Justices in
the majority differed in their approaches, the
Court nonetheless rejected the plaintiffs'
argument that coercion arose from either the
context of a local municipal government
meeting, or the prayer givers' invitation that
others could stand or join in the prayer.
Compare id. at 1824–28 (Sec. II.B of Justice
Kennedy's plurality opinion), with id. at 1837–
38 (Sec. II of Justice Thomas's concurring
opinion).
Justice Kennedy, joined by Chief Justice
Roberts and Justice Alito, framed the coercion
inquiry as "a fact-sensitive one that considers
both the setting in which the prayer arises and
the audience to whom it is directed."Id. at 1825
(plurality opinion). These Justices found no
coercion in Greece's prayer practice, relying
heavily on the historical approach of Marsh .
They presumed that reasonable observers are
aware
of
the
multiple
traditions
acknowledging God in this country, including
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legislative prayer, the Pledge of Allegiance,
and presidential prayers. They concluded that,
because of these traditions, citizens could
appreciate the Town's prayer practice without
being compelled to participate. Id. Further,
they observed that the prayers served a nonreligious purpose: putting legislators in a
contemplative state of mind and connecting
them to the historical tradition of their
forerunners. Id. at 1826. Justice Kennedy
made clear that "[o]ffense ... does not equate
to coercion." Id. He observed that "[a]dults
often
encounter
speech
they
find
disagreeable," even in a legislative forum, but
that does not give rise to an Establishment
Clause violation. Id. Instead, the historical
acceptance of legislative prayer recognizes that
"citizens, firm in their own beliefs, can tolerate
and perhaps appreciate a ceremonial prayer
delivered by a person of a different faith." Id.
at 1823 (majority opinion).
Justice Thomas, joined by Justice Scalia,
interpreted the Establishment Clause to
prohibit only "actual legal coercion," which
they defined as the exercise of "government
power in order to exact financial support of the
church, compel religious observance, or
control religious doctrine." Id. at 1837
(Thomas, J., concurring in part and
concurring in the judgment). As no evidence of
actual legal coercion existed in this case, they
concurred in the Court's judgment. Id. at
1837–38.
As this review of Marsh and Town of Greece
confirms, our nation's long historical tradition
of welcoming and encouraging legislative
prayer gives the practice a unique place in
Establishment Clause jurisprudence. It
requires a different legal analysis than other
types of government conduct touching on
religion. The majority muddies the distinct
analysis required in this type of Establishment
Clause case,
[863 F.3d 306]

relying on more general principles applicable
in other Establishment Clause contexts to
avoid the clear legal principles set out in
Marsh and Town of Greece .4 While lower
court judges may personally disagree with the
principles the Supreme Court pronounces,
they are not at liberty to ignore or dilute them.
DIRECTV, Inc. v. Imburgia , 577 U.S. ––––,
136 S.Ct. 463, 468, 193 L.Ed.2d 365 (2015)
(reiterating that although "[l]ower court
judges are certainly free to note their
disagreement with a decision of this Court,"
they are nonetheless bound to follow those
decisions); United States v. Taylor , 754 F.3d
217, 223 (4th Cir. 2014) (Wilkinson, J.) ("[W]e
shall follow the plain lessons of Supreme Court
cases ..., which must of necessity govern our
disposition of this case.").
III.
The majority points to "the combination of
[four] elements" that render the Board's
prayer
practice
unconstitutional:
(1)
"commissioners as the sole prayer-givers"; (2)
"invocations that drew exclusively on
Christianity and sometimes served to advance
that faith"; (3) "invitations to attendees to
participate"; and (4) "the local government
setting." Majority Op. 280–81. But a proper
application of the principles of Marsh and
Town of Greece to the Board's prayer practices
leads to the opposite conclusion. Indeed, the
Supreme Court has already addressed three of
the four factors the majority relies on, and has
explained why they do not serve as a basis for
an Establishment Clause violation. The only
new feature in this case is the identity of the
prayer giver. But—for the reasons explained
below—that single characteristic does not
remove the Board's practice from the
protected scope of Marsh and Town of Greece
. In short, the majority wrongly concludes that
the sum of the parts is greater than the whole—
that is, that the four factors they present,
which standing alone are undoubtedly
constitutional, somehow combine to render
the Board's legislative prayer practice
unconstitutional.
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Curiously, the majority accuses the dissents of
lacking "any sense of balance." Majority Op.
278. Even more curiously, it suggests we fail to
"consider the prayer practice ... holistically."
Majority Op. 289. However, the majority's
invocation of balancing factors and viewing
otherwise valid principles "holistically" in
order to reach a preferred result is no
camouflage for its lack of merit. In short, the
majority misapplies Town of Greece 's
assessment of how the factors are to be
evaluated both individually and in tandem.
As we've set out at great length, the only factor
that distinguishes this case from Marsh or
Town of Greece is that, here, an individual
commissioner gives a prayer on a rotating
basis. We conclude that factor does not skew
the totality of the circumstances to make
Rowan County's practice unconstitutional. We
then recount why the remaining aspects of the
County's practice align with the practices
previously approved of—in the aggregate—in
Marsh and Town of Greece . That
[863 F.3d 307]
is precisely the sort of analysis Marsh and
Town of Greece require.
A.
Town of Greece instructs that the
constitutionality of legislative prayer hinges on
its historical roots. Because legislative prayer
has been a constant and recognized part of
civic life for more than two centuries, it "has
become part of the fabric of our society." Town
of Greece , 134 S.Ct. at 1819. Hence, if a prayer
practice has long been "followed in Congress
and the state legislatures," courts must view it
as "a tolerable acknowledgement of beliefs
widely held" by people in the United States. Id.
at 1818–19 ; see also id. at 1819 (observing that
prayer practices "accepted by the Framers and
[which have] withstood the critical scrutiny of
time and political change" must not be
"swe[pt] away" because doing so "would create
new controversy and begin anew the very

divisions along religious lines that the
Establishment Clause seeks to prevent").
The majority gives this principle only a curt
nod before decrying the Board's practice of
lawmaker-led
legislative
prayer
as
"unprecedented." Majority Op. 277. That
conclusion cannot withstand review.
1.
Straightaway—and without any legal support
for doing so—the majority attaches neardispositive meaning to the fact that
lawmakers, as opposed to clergy, gave the
legislative prayers at issue in this case. While
both Marsh and Town of Greece considered
prayers given by clergy, the distinction
between state-selected clergy prayer, on the
one hand, and lawmaker-led prayer, on the
other, is a distinction without a difference.
Neither Marsh nor Town of Greece attached
particular significance to the identity of the
speakers. Moreover, the tradition and history
of lawmaker-led prayers is as prevalent as that
of other legislative prayer givers. Thus,
contrary to the majority's suggestion, the fact
that the Supreme Court has not specifically
addressed lawmaker-led prayer signifies
nothing. Could it simply be that until recently,
no one since 1788 had conceived that
legislators leading legislative prayers for
legislators was outside the historical tradition
"followed in Congress and the state
legislatures"? Town of Greece , 134 S.Ct. at
1819. Contra Majority Op. 278 ("The
conspicuous absence of case law on lawmakerled prayer is likely no accident.").5
The Supreme Court's analysis of legislative
prayer in Marsh and Town of Greece did not
look to the speakers' identities; instead, the
Court confined its discussion to the
circumstances of the prayer practices before it.
See Town of Greece , 134 S.Ct. at 1820–28 ;
Marsh , 463 U.S. at 786–95, 103 S.Ct. 3330.
Nowhere did the Court say anything that could
reasonably be construed as a requirement that
outside or retained clergy are the only
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constitutional source of legislative prayer.
Quite the opposite, Town of Greece specifically
directs courts' focus to what has been done in
"Congress and the state legislatures" without
limitation regarding the officiant. 134 S.Ct. at
1819. Far from suggesting that this case falls
outside the scope of Marsh or Town of Greece
, the Supreme Court's silence on the issue of
lawmaker-led prayer is simply that: silence.
See

invalid, none made the prayer giver's identity
a factor in, let alone dispositive of, its analysis.
That conclusion makes sense given that
legislative prayer constitutes a form of
government speech regardless of the identity
of the speaker; otherwise, it would not
implicate the Establishment Clause at all. See,
e.g. , Snyder v. Murray City Corp. , 159 F.3d
1227, 1238 (10th Cir. 1998) (Lucero, J.,
concurring in the judgment) (recognizing that
"chaplains speak for the legislature").
Practically speaking, the public is unlikely to
draw any meaningful distinction between a
state-paid chaplain (Marsh ) or state-invited
cleric (Town of Greece ) and members of the
legislative body that appoints him. These
invited officiants are in essence "deputized" to
speak on behalf of the governing body. Cf.
Town of Greece , 134 S.Ct. at 1850 (Kagan, J.,
dissenting).
Yet
the
practice
was
constitutional, even when those officiants
aligned with a particular religion and were
paid with state funds. Because a paid or invited
officiant stands on the same footing as the
legislators,
it
follows
that
elected
representatives may also be their own prayer
givers. And when they take on that role, their
religious preference in the ceremonial
invocation is no different than the statesponsored clergy in Marsh and Town of
Greece . The Supreme Court directly observed
in Town of Greece that a purpose of legislative
prayer was to allow legislators to "show who
and what they are" through their prayers. Id.
at 1826 (plurality opinion). It thus makes
abundant common and constitutional sense
that legislators are ideally suited to offer
meaningful, heartfelt prayer to the audience of
those prayers: their fellow legislators. Id. at
1825.

[863 F.3d 308]
United States v. Stewart , 650 F.2d 178, 180
(9th Cir. 1981) (remarking it would be
improper to draw any inference from the
Supreme Court's silence on an issue not placed
before it).
Nor has this Court previously assigned weight
to the identity of the prayer giver. To the
contrary, we have suggested that the speaker's
identity is irrelevant. For example, in Wynne
v. Town of Great Falls , 376 F.3d 292 (4th Cir.
2004), we remarked that "[p]ublic officials'
brief invocations of the Almighty before
engaging in public business have always, as the
Marsh Court so carefully explained, been part
of our Nation's history." Id. at 302. Similarly,
Joyner v. Forsyth County , 653 F.3d 341 (4th
Cir. 2011), observed that "[i]t [is] the
governmental setting for the delivery of
sectarian prayers that courted constitutional
difficulty, not those who actually gave the
invocation." Id. at 350 ; see also id. at 351
("Once again, the important factor was the
nonsectarian nature of the prayer, not the
identity of the particular speaker."). And in
Simpson v. Chesterfield County Board of
Supervisors , 404 F.3d 276 (4th Cir. 2005), we
noted that the Supreme Court, "neither in
Marsh nor in Allegheny , held that the identity
of the prayer-giver, rather than the content of
the prayer, was what would affiliate the
government with any one specific faith or
belief." Id. at 286. Although these cases
ultimately turned on the now-rejected position
that sectarian prayer was constitutionally

On a broader level, the very "history and
tradition" anchoring Town of Greece
underscores a long-standing national practice
of legislative prayer generally and lawmakerled prayer specifically. Opening invocations
offered by elected legislators have long been
accepted as both a mainstay of civic life and a
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permissible form of religious observance. See
S. Rep. No. 32-376, at 4 (1853) (commenting
that the authors of the Establishment Clause
"did not intend to prohibit a just expression of
religious devotion by the legislators of the
nation, even in their public character as
legislators " (emphasis added)); see also
[863 F.3d 309]
Lynch , 465 U.S. at 674, 104 S.Ct. 1355 ("There
is an unbroken history of official
acknowledgment by all three branches of
government of the role of religion in American
life from at least 1789."). As just one example,
the South Carolina Provincial Congress—
South
Carolina's
first
independent
legislature—routinely welcomed an elected
member to deliver invocations. See, e.g. ,
South Carolina Provincial Congress, Thanks to
the Continental Congress (Jan. 11, 1775),
http://amarch.lib.niu.edu/islandora/object/n
iu-amarch?94077 (last visited May 23, 2017)
(saved as ECF opinion attachment). These
early public pronouncements are important
evidence demonstrating that lawmaker-led
legislative prayer was viewed no differently
from legislative prayer as a whole. To conclude
otherwise is to impugn the practical wisdom of
the Framers—a factor that weighed heavily in
Town of Greece —and to suggest "the founders
of the United States were unable to understand
their own handiwork." Myers v. Loudoun Cty.
Pub. Sch. , 418 F.3d 395, 404 (4th Cir. 2005).
Equally troubling, the majority turns a blind
eye to the prevalence of lawmaker-led
legislative prayer. A majority of states and
territories honor requests from individual
legislators to give an opening invocation. See
Nat'l Conference of State Legislatures, Inside
the Legislative Process 5–151 to –152 (2002),
http://www.ncsl.org/documents/legismgt/IL
P/02Tab5Pt7.pdf (observing legislators may
offer an opening prayer in at least thirty-one
states). Lawmaker-led prayer is especially
prevalent in the states under our jurisdiction,
where seven of the ten legislative chambers
utilize elected members for this purpose. See

id. ; Br. of Amici Curiae State of West Virginia
et al. Supporting Def.-Appellant at 14 & Add.
2–8; see also Office of Speaker Pro Tem Paul
Stam, Prayers Offered in the North Carolina
House of Representatives: 2011–2014 ,
http://nchousespeaker.com/docs/openingprayers-nchouse-2011-2014.pdf (last visited
May 23, 2017). Several of these states have
enacted legislation recognizing and protecting
the historical practice of lawmaker-led prayer.
For example, a Virginia statute protects
legislators who deliver a sectarian prayer
during deliberative sessions. See Va. Code
Ann. § 15.2-1416.1. And South Carolina
expressly authorizes its elected officials to
open meetings with prayer. See S.C. Code Ann.
§ 6-1-160(B)(1). Other states inside and
outside our jurisdiction rely exclusively on
lawmaker-led prayers. See, e.g. , Mich. H.R.
Rule 16 (requiring the clerk of the Michigan
House of Representatives to "arrange for a
Member to offer an invocation" at the
beginning of each session); Nat'l Conference of
State Legislatures, supra , at 5-152 (the Rhode
Island Senate); Kate Havard, In delegates they
trust: Md. House members lead secular
prayer , Wash. Post (Mar. 9, 2013),
https://www.washingtonpost.com/local/mdpolitics/in-delegates-they-trust-md-housemembers-lead-secularprayer/2013/03/09/571fef8e-810a-11e28074b26a871b165a_story.html.
Lawmaker-led prayer finds contemporary
validation in the federal government as well.
Both houses of Congress allow members to
deliver
an
opening
invocation.
The
congressional record is replete with examples
of legislators commencing legislative business
with a prayer. See, e.g. , 161 Cong. Rec. S3313
(daily ed. May 23, 2015) (prayer by Sen. James
Lankford); 159 Cong. Rec. S3915 (daily ed.
June 4, 2013) (prayer by Sen. William M.
Cowan); 155 Cong. Rec. S13401 (daily ed. Dec.
18, 2009) (prayer by Sen. John Barrasso); 119
Cong. Rec. 17,441 (1973) (prayer by Rep.
William H. Hudnut III); see also 2 Robert C.
Byrd, The Senate 1789-1989: Addresses on the
History of the United States Senate 305
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(Wendy Wolff ed., 1990) ("Senators have, from
time to time, delivered the prayer.").
[863 F.3d 310]
Particularly relevant to this case, lawmakerled prayers frequently accompany the opening
of local governmental meetings. See, e.g. , Br.
of Amici Curiae State of West Virginia et al.
Supporting Def.-Appellant at 24–26 & Add.
11–43. In many localities, those prayers are
exclusively lawmaker-led. See id. ; see also
Suppl. Br. of Amici Curiae State of West
Virginia et al. Supporting Def.-Appellant
Seeking Reversal at 9–10 & A10–A54.
In view of this long and varied tradition of
lawmaker-led prayer, any wall barring elected
legislators from religious invocations runs
headlong into
the
Supreme
Court's
acknowledgement that "[a]ny test [we] adopt[
] must acknowledge a practice that was
accepted by the Framers and has withstood the
critical scrutiny of time and political change."
Town of Greece , 134 S.Ct. at 1819. As Justice
Alito aptly explained, "if there is any
inconsistency between any [Establishment
Clause] test[ ] and the historic practice of
legislative prayer, the inconsistency calls into
question the validity of the test, not the historic
practice." Id. at 1834 (Alito, J., concurring).
The majority's conclusion strikes down a
legislative prayer practice that is "part of the
fabric of our society." Id. at 1819 (majority
opinion).
2.
The majority couples its angst about the
identity of the prayer giver in this case with
"legislators [being] the only eligible prayergivers." Majority Op. 278. That again is a fact
without constitutional significance. The fact
that the overwhelming majority of the prayers
represented the Christian faith stems not from
any "aversion or bias on the part of town
leaders against minority faiths," Town of
Greece , 134 S.Ct. at 1824, but from the
composition of the Board. Town of Greece

made clear that the Constitution does not
require the government actively court
religious balance "[s]o long as the town
maintains a policy of nondiscrimination." Id. ;
see also Pelphrey v. Cobb Cty. , 547 F.3d 1263,
1281 (11th Cir. 2008) ("[Marsh ] does not
require that all faiths be allowed the
opportunity to pray. The standard instead
prohibits purposeful discrimination.").
There is no indicia of discrimination in this
record. None. Nor is there any suggestion that
the Board has or would bar any commissioner
from offering a prayer faithful to the
commissioner's own traditions, regardless of
his or her faith. Without such evidence, we
cannot conclude that the Board's prayer
practice unconstitutionally limits the universe
of prayer givers in violation of the
Establishment Clause.
The majority implicitly acknowledges the lack
of evidence in the record on this point, and so
instead faults the Board's "rigid, restrictive"
prayer practice as contrasted with the
"flexible, inclusive approach upheld in Town
of Greece ." Majority Op. 282. That widely
misses the point.
Marsh and Town of Greece were both
acceptable legislative prayer practices, but
neither imposed a fixed standard for the
nature or number of prayer givers that would
be constitutional. Just because the Supreme
Court has upheld a more "flexible, inclusive
approach" does not mean that other, more
structured
approaches
are
thereby
unconstitutional. If anything, the prayer
practice here is far more "inclusive" and multifaceted than the one the Supreme Court
approved in Marsh , with only one prayer giver
from one faith tradition. See infra Sec. II.
Moreover, while Town of Greece 's practice
resulted in a larger population of prayer givers,
the majority elevates diversity to be the sine
qua non of constitutionality. See Majority Op.
281–82 (citing the need for a constitutional
practice to "embrac[e] religious pluralism and
the possibility of a correspondingly
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[863 F.3d 311]
diverse invocation practice," and considering
whether a particular prayer practice could be
more welcoming or do more to "cultivate[ ] an
atmosphere of greater tolerance and
inclusion"); see also Majority Op. 286
(expounding that "legislative prayer gives
voice to the ecumenical dimensions of
religious faith"). But Marsh and Town of
Greece do not require enforced ecumenicalism
nor do they demand denominational diversity;
indeed, the Supreme Court expressly
distanced itself from such a requirement. E.g.
, Town of Greece , 134 S.Ct. at 1824 (rejecting
the view that lawmaking bodies must
"promote a diversity of religious views").
Instead, the Court focused on whether the
legislature's practice—whatever that practice
might be—evinces an unlawful discriminatory
motive. Here, the record reflects none.
In short, the Supreme Court's prohibition on
discrimination in this context is aimed at
barring government practices that result from
a deliberate choice to favor one religious view
to the exclusion of others. As explained in
Town of Greece , concerns arise only if there is
evidence of "an aversion or bias on the part of
town leaders against minority faiths" in
choosing the prayer giver. Id. The Marsh Court
likewise alluded to this requirement when it
cautioned that the selection of a guest chaplain
cannot stem from "an impermissible motive."
463 U.S. at 793, 103 S.Ct. 3330. This
parameter is directed at the conscious
selection of the prayer giver on account of
religious
affiliation
or
conscious
discrimination against a prayer giver due to a
religious affiliation. See id. Because there's no
evidence of either in this record, the limiteduniverse of prayer givers does not violate the
principles espoused in Marsh and Town of
Greece .
In another misreading of Supreme Court
precedent, the majority contorts Marsh to
foster its novel rule mandating a broad
universe of eligible prayer givers. A contextual

review of Marsh leads to the opposite
conclusion: the Nebraska legislature paid the
same Presbyterian minister to offer prayers for
sixteen years. 463 U.S. at 785, 793, 103 S.Ct.
3330. In rejecting the argument that this
closed universe of prayer givers created a
constitutional concern, the Supreme Court
observed, "[a]bsent proof that the chaplain's
reappointment
stemmed
from
an
impermissible motive, we conclude that his
long tenure does not in itself conflict with the
Establishment Clause."Id. at 793–94, 103 S.Ct.
3330. While it is true that other individuals
occasionally substituted for the Nebraska
chaplain, the fact remained that the
overwhelming majority of prayers during that
sixteen-year period were given by a single
state-paid prayer giver from a single faith
tradition. Even so—and entirely consistent
with the Court's later statements in Town of
Greece —that fact did not give rise to a
constitutional concern because there was, as
here, no evidence of an impermissible motive.
134 S.Ct. at 1824. Marsh 's facts and holding
stand for the principle that the selection of a
single legislative prayer giver, or a limited set
of prayer givers, who represent a single
religious tradition does not advance any one
faith or belief over another. See 463 U.S. at
793, 103 S.Ct. 3330 ("We cannot, any more
than Members of the Congresses of this
century, perceive any suggestion that choosing
a clergyman of one denomination advances
the beliefs of a particular church."); Ctr. for
Inquiry, Inc. v. Marion Circuit Court Clerk ,
758 F.3d 869, 874 (7th Cir. 2014) ("Marsh and
Greece show that a government may,
consistent with the First Amendment, open
legislative sessions with Christian prayers
while not inviting leaders of other
religions[.]").
A fortiori, Town of Greece does not support
the majority's expansive view. Not
[863 F.3d 312]
only are the legislators themselves the
intended "congregation" for legislative prayer,
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Town of Greece , 134 S.Ct. at 1825 (plurality
opinion), but the Supreme Court has
recognized that legislative prayer practices
carry special meaning to the thousands of local
and state "citizen representatives" throughout
this country. In fact, the Supreme Court in
Town of Greece specifically acknowledged
"members of town boards and commissions,
who often serve part-time and as volunteers,"
were lawmakers for whom "ceremonial prayer
may ... reflect the values they hold as private
citizens." Id. at 1826. To repeat an earlier
observation, if legislative prayer particularly
reflects the values of "citizen representatives,"
then it stands to reason that these "citizen
representatives" should be able to lead prayers
in a way that connects with their intended
audience: themselves. Id. Legislators are
uniquely qualified to offer uplifting, heartfelt
prayer on matters that concern themselves
and their colleagues.

suggestion that any prayer in this case is
anything but a personal creation of each
commissioner acting in accord with his or her
personal views. As a consequence, each
commissioner is essentially a free agent no
different from the ministers in Town of Greece
or the paid chaplain in Marsh , who gave
invocations of their own choosing. Contrary to
the majority's conclusion, the Board's practice
does not present the same concerns as when
the "government [attempts] to define
permissible categories of religious speech."
Town of Greece , 134 S.Ct. at 1822 (emphasis
added). Instead, the Board's legislative prayer
practice amounts to nothing more than an
individual commissioner leading a prayer of
his or her own choosing.
For all these reasons, the majority errs in
concluding that commissioners delivering the
ceremonial prayer to open a Board meeting is
a relevant distinguishing feature for the
constitutional analysis set out Marsh and
Town of Greece .6

These precepts also demonstrate why
lawmaker-led prayer does not, as the majority
misconstrues, violate the principle that
governments not be in the business of
"compos[ing] official prayers." Compare
Majority Op. 281 (quoting Lee v. Weisman ,
505 U.S. 577, 588, 112 S.Ct. 2649, 120 L.Ed.2d
467 (1992) ), with Town of Greece , 134 S.Ct.
at 1822 (observing that requiring prayers to be
nonsectarian "would involve government in
religious matters to a far greater degree than is
the case under the town's current practice of
neither editing or approving prayers in
advance nor criticizing their content after the
fact" (emphasis added)).

[863 F.3d 313]
B.
As the identity of the legislative prayer givers
at issue has no cognizable constitutional
significance in this case, I turn next to the
remaining characteristics of the Board's prayer
practice discussed by the majority: content,
coercion, and local government setting.
Although the Supreme Court has not forged a
comprehensive template for all acceptable
legislative prayer, its decisions set out
guideposts for analyzing whether a particular
practice goes beyond constitutional bounds.
See Snyder , 159 F.3d at 1233 ("Marsh
implicitly acknowledges some constitutional
limits on the scope and selection of legislative
prayers[.]").

Here, the Board's practice does not venture
into impermissible writing or editing of
religious speech. Rather, each commissioner
gives his or her own prayer without oversight,
input, or direction from the Board, which does
not supervise or censor the speech of its
individual commissioners in crafting the
prayers. Indeed, there is no evidence that the
Board, as a Board, had any role in any of the
prayers given by any of the individual
commissioners. The record is devoid of any

1.
As the majority points out, one of the
guideposts to acceptable legislative prayers is
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the content of those prayers. After reaffirming
the holding in Marsh that lower courts should
refrain from becoming embroiled in review of
the substance of legislative prayer, Town of
Greece noted that there could be certain
sectarian actions that might cause a legislative
prayer practice to fall outside constitutional
protection, such as "[i]f the course and
practice over time shows that the invocations
denigrate nonbelievers or religious minorities,
threaten damnation, or preach conversion."
134 S.Ct. at 1823. In that circumstance, the
Court observed, "many present may consider
the prayer to fall short of the desire to elevate
the purpose of the occasion and to unite
lawmakers in their common effort." Id.
To this end, courts need only assure
themselves that sectarian legislative prayer,
viewed from a cumulative perspective, is not
being exploited to, inter alia, proselytize or
disparage. Less egregious conduct warrants no
further review. Indeed, the Supreme Court has
disclaimed any interest in the content of
legislative invocations, announcing a strong
disinclination "to embark on a sensitive
evaluation or to parse the content of a
particular prayer." Marsh , 463 U.S. at 795,
103 S.Ct. 3330. The record in this case
demonstrates that the Board's prayer practice
did not stray across the constitutional line of
advancement,
proselytization,
or
disparagement. In fact, the prayers here are
much further from that line than those before
the Supreme Court in Marsh and Town of
Greece .

majority have less questionable language than
that contained in the prayers upheld in Marsh
and Town of Greece .
The content of the commissioners' prayers
largely encompassed universal themes, such as
giving thanks and requesting divine guidance
in deliberations, much in line with the prayers
challenged in Town of Greece . Cf. Town of
Greece , 134 S.Ct. at 1824 (noting the prayers
"invoked universal themes, as by celebrating
the changing of the seasons or calling for a
‘spirit of cooperation’ among town leaders").
References to exclusively Christian concepts
typically consisted of the opening or closing
line, such as "In Jesus' name. Amen," exactly
as in most prayers in Town of Greece .
Compare Suppl. J.A. 29–31, with Town of
Greece , 134 S.Ct. at 1824 (noting a "number of
the prayers did invoke the
[863 F.3d 314]
name of Jesus, the Heavenly Father, or the
Holy Spirit").
The invocation delivered at the Board's
October 17, 2011, meeting illustrates what
Board members and the public would typically
hear:
Let us pray. Father we do thank
you for the privilege of being
here tonight. We thank you for
the beautiful day you've given us,
for health and strength, for all
the things we take for granted.
Lord, as we read in the paper
today, the economic times are
not good, and many people are
suffering and doing without. We
pray for them; we pray that you
would help us to help. We pray
for the decisions that we will
make tonight, that God, they
would honor and glorify you. We
pray that you would give us
wisdom and understanding.

To reach the opposite conclusion, the majority
selectively quotes a handful from the hundreds
of prayers offered in Board meetings to
demonstrate what it perceives to be
impermissible "promotion" of Christianity.
E.g. , Majority Op. 283–86. But in so doing,
the majority untethers Town of Greece 's
broader analysis from the specific prayers at
issue in that case which the Supreme Court
necessarily found did not cross any
constitutional line. Even a cursory comparison
shows that the prayers highlighted by the
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We'll thank you for it. In Jesus'
name. Amen.

daily bread, forgive us our
trespasses, as we forgive those
who trespass against us, and lead
us not into temptation, but
deliver us from evil for thine is
the kingdom, and the power, and
the glory forever and ever."
Amen."
Id.
at
*49.

Suppl. J.A. 31.
Some of the commissioners' prayers contained
more direct references to Christian teachings,
but so did the prayers in Town of Greece . E.g.
, Majority Op. 283–86 (quoting prayers from
the record). For example, the following
prayers in Town of Greece gave the Supreme
Court no pause, but would be anathema and
forbidden under the majority's reasoning:

• "Would you bow your heads
with me as we invite the Lord's
presence here tonight? Gracious
Lord, we thank you so much for
this opportunity to come
together, to plan, to build, to
establish direction for this fine
community. And Lord, we
acknowledge
tonight
that
without your help, without your
grace, without your wisdom,
we'd probably make a mess of
things.... Direct, guide, lead and
establish your will."Id. at *66.

• "Let us pray.... Lord this
evening we ask you especially to
bless [the new fire marshal and
police captain]. Fill their hearts
Lord with zeal to serve your
people, and Lord we ask you to
bless us all, that everything we
do here tonight will move you to
welcome us one day into your
kingdom as good and faithful
servants. We ask this in the
name of our brother Jesus.
Amen." Joint Appendix, Town of
Greece v. Galloway , 134 S.Ct.
1811 (2014) (No. 12–696), 2013
U.S. S. Ct. Briefs LEXIS 3132, at
*34.
• "[W]e acknowledge the role of
the Holy Spirit in our lives and
that while there is a variety of
gifts, there is always the one and
the same spirit working in
different ways in different
people.... We pray this evening
for the guidance of the Holy
Spirit as the Greece Town Board
meets.... Praise and glory be
Yours oh Lord. Now and forever.
Amen. Let's just say the Our
Father together. Our Father who
art in Heaven, hallowed by [sic]
thy name, thy kingdom come,
thy will be done, on Earth as it is
in Heaven, give us this day, our

• "Join me in prayer, if you would
please.... My sister doesn't get to
live in a town where there's a
supervisor and councilmen that
are God-fearing people.... Lord,
may we not take the freedoms,
the privileges, the opportunity
that we have for granted.... I
pray, Father, that they might
remember to look to your word
for wisdom and direction. And
Father that you would help us to
[863 F.3d 315]
keep you first and foremost in
our lives and in our minds. We
thank you for what you have
done. In Christ's name I pray.
Amen."
Id.
at
*78–79.
• "Our Father, we know that you
are sovereign over all creation.
You are sovereign over this
world. You are sovereign over
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this town. And Lord, you have
placed these men and women as
your servants to serve you first of
all and then to serve this town
and the people that live in this
town, and so I pray that for
them, they would have the
attributes of godly leaders that
would serve well.... Lord help
them to stand up for those things
that this town would be blessed
because of godly leadership, of
leadership that does right, that
this town would flourish because
it reflects the kingdom of God
where things are done in order.
And so I bring them before you.
I pray that the proceedings
tonight and through this year
would reflect who you are and
how you are leading, for I pray it
in the name of your son Jesus
Christ. Amen." Id. at *89–90.

and power resides [sic] in you.
So as we come before you this
evening, I pray for the men and
women who sit behind me. I pray
that they would acknowledge
that you are the supreme ruler of
all and that any authority they
have, any rulership they have, is
granted to them by you, by your
sovereign will." Id. at *92–93.
• "Lord, you are a mighty and
awesome God, the ruler of the
nations, the king of the earth,
and all authority, whether
wielded in state, or in home, or
in church, is derived from you as
a stewardship.... You are also a
wise God, oh Lord, as seen in the
world around us, and as
evidenced even in the plan of
redemption that is fulfilled in
Jesus Christ.... We ask these
things in the name of the Lord
and Savior Jesus Christ, who
lives with you and the Holy
Spirit, one God for ever and ever.
Amen."
Id.
at
*104–05.

• "Let us pray. Lord, God of all
creation, we give you thanks and
praise for your presence and
action in the world. We look with
anticipation to the celebration of
Holy Week and Easter. It is in
the solemn events of next week
that we find the very heart and
center of our Christian faith. We
acknowledge the saving sacrifice
of Jesus Christ on the cross. We
draw strength, vitality, and
confidence from his resurrection
at Easter. Jesus Christ, who took
away the sins of the world,
destroyed our death, through his
dying and in his rising, he has
restored our life. Blessed are
you, who has raised up the Lord
Jesus, you who will raise us, in
our turn, and put us by His side."
Id.
at
*91.

• "Lord God of all creation, we
give you thanks and praise for
your presence and action in the
world. We are approaching the
end of the Easter Season
[indiscernible]
Easter,
the
ascension of the Lord on
Thursday, this week, coming at
the end of the forty days of Jesus
Christ's
resurrection
appearances, and with the Feast
of Pentecost ten days later, on
Sunday, May the 31st. The
beauties of spring—the flowers,
the blossoms, the fresh green on
the trees, and the warmer
weather—are an expressive
symbol of the new life of the
risen Christ. The Holy Spirit was
sent to the apostles at Pentecost

• "Let's pray. Father, we
acknowledge that all authority
-44-

Lund v. Rowan Cnty., 863 F.3d 268 (4th Cir., 2017)

so that they would be courageous
witnesses of the Good News to
different regions
[863 F.3d 316]
of the Mediterranean world and
beyond.
The
Holy
Spirit
continues to be the inspiration
and the source of strength and
virtue, which we all need in the
world of today.... We pray this
evening for the guidance of the
Holy Spirit as the Greece Town
Board meets." Id. at *148–50.
The prayers in Marsh invoked similarly
pointed Christian themes, none of which
caused any constitutional question in the
Supreme Court's view. For example, one
prayer contained the following language:
Father in heaven, the suffering
and death of your son brought
life to the whole world moving
our hearts to praise your glory.
The power of the cross reveals
your concern for the world and
the wonder of Christ crucified.
The days of his life-giving death
and glorious resurrection are
approaching. This is the hour
when he triumphed over Satan's
pride; the time when we
celebrate the great event of our
redemption.
We are reminded of the price he
paid when we pray with the
Psalmist[,]
at which point the chaplain quoted from Psalm
22. Marsh , 463 U.S. at 823 n.2, 103 S.Ct. 3330
(Stevens, J., dissenting). And in a prayer
offered before Easter one year, the Nebraska
chaplain prayed, "Today as we are about to
celebrate the great Holy Days of Christians and
Jews, Holy Week and Passover, let us be

reminded again through the faith and beliefs
of our religions of the principles and directives
which should guide us.... May these Holy Days,
then, enable us to act as true followers of the
beliefs which we have and may it find
expression in every act and law that is passed."
Joint Appendix at 108, Marsh v. Chambers ,
463 U.S. 783 (1983) (No. 82–23), quoted in
Snyder , 159 F.3d at 1234 n.11.
In short, the prayers actually offered in Marsh
and Town of Greece contained the same sort
of pleas to the Christian God and to Jesus
Christ, the same recognition of a Christian
tenet of salvation and dependence on God's
favor, and the same generalized exhortations
to obedience to Christian teachings as those
prayers singled out for concern by the
majority. If the prayers in Marsh and Town of
Greece did not independently merit concern as
to content, then neither do the prayers offered
in Rowan County.
Contrary to the majority's consternation, the
prayers in the case at bar do not, taken
together, reflect a pattern of proselytizing any
more than those in Town of Greece or Marsh .
The majority's examples merely reflect
sectarian themes that hew to Christian
doctrines. Other examples assume that the
audience agrees with the prayer givers' words
or already shares a Christian viewpoint.
Proselytization, in contrast, "means to seek to
‘convert’ others to" "a particular religious
belief," Wynne , 376 F.3d at 300, meaning that
it seeks a change from one view to a different
one. But the prayers by the commissioners
never explicitly or implicitly ask the hearers to
change beliefs, to adopt as true any principles
of the Christian faith, or anything else
traditionally understood to be words
imploring conversion. In addition, none of the
prayers here threaten damnation to those of
different faiths, belittle or chastise dissenters,
or denigrate any other religious viewpoints.
See, e.g. , Snyder , 159 F.3d at 1235 (finding the
plaintiff's proffered prayer unconstitutional
because it "strongly disparage[d] other
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religious views" and "s[ought] to convert his
audience").
Notably, although the majority concludes that
the prayers "suggest[ed] that other faiths are
inferior," it does not point to any language
from the prayers maligning non-Christian
beliefs. See Majority Op. 285. At most, it
subjectively intuits the prayers "implicitly
signaled disfavor toward
[863 F.3d 317]
non-Christians" whenever they "portray[ed]
the failure to love Jesus or follow his teachings
as spiritual defects." Majority Op. 285. That
conclusion contradicts Town of Greece 's
direct instruction that legislative prayers can
be sectarian, and thus espouse Christian or
other faith teachings. Distilled, the majority
holds that any time a legislative prayer
contains sectarian language favoring one belief
it implicitly signals disfavor toward sects that
do not adhere to that belief. But that cannot be
what Town of Greece meant by denigrating
other faiths because it expressly held that
sectarian prayers do not cross this line.
Stripped of these considerations, what
remains are passing references in only some of
the prayers at issue that—at worst—merely
approach the line drawn in Town of Greece .
Given their paucity against the entire record,
however, the prayers in this case easily meet
the test articulated in Town of Greece , which
held that a few stray remarks are insufficient
to "despoil a practice that on the whole reflects
and embraces our tradition" of legislative
prayers. 134 S.Ct. at 1824. Or, to use Town of
Greece 's other admonition, even if certain
phrases in a handful of prayers are
questionable, the practice at issue as a whole
does not show "a pattern of prayers that over
time, denigrate, proselytize, or betray an
impermissible government purpose," a legal
condition precedent to any claim of a
constitutional violation. Id.

Nor do the number of sectarian prayers and
period of time at issue change the analysis.
Town of Greece 's reference to a "pattern of
prayers ... over time" must be understood in
the context of that case. The period at issue
there was 1999 to 2010, which encompassed
some 120 monthly meetings, and for all but the
last three years in that record, the prayers were
offered solely from a Christian tradition. Even
during those last three years, only four prayers
were given from a non-Christian faith
tradition. Id. at 1839 (Breyer, J., dissenting). If
those circumstances did not constitute an
impermissible pattern of prayers that
advanced Christianity or otherwise crossed the
line, neither do the facts of this case.
Here, the complaint challenged the Board's
prayer practice from November 2007 through
March 2013, a much shorter period of time
than that covered in Town of Greece , though
the meetings occurred twice a month rather
than monthly. Suppl. J.A. 12–38. The majority
notes that "97% of the Board's prayers
mention [ ] ‘Jesus,’ ‘Christ,’ or the ‘Savior.’ "
Majority Op. 273. Thus, in both Town of
Greece and here, the prayers skewed heavily
toward the Christian faith. Yet Greece's prayer
practice was not the ecumenical utopia the
majority paints in order to cast Rowan
County's practice in a more negative light.
Viewed against the facts of Town of Greece ,
the Board's practice crossed no constitutional
line.
The same cannot be said of the majority's
review of the Board's practice: by engaging in
such detailed parsing of both the words of
individual prayers and the percentages of
sectarian versus non-sectarian prayers, the
majority violates the Supreme Court's
instruction that courts should not be the
"supervisors and censors of religious speech."
Town of Greece , 134 S.Ct. at 1822. In other
words, "[o]nce it invites prayer into the public
sphere, government must permit a prayer
giver to address his or her own God or gods as
conscience dictates, unfettered by what an
administrator or judge considers to be
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nonsectarian ." Id. at 1822–23 (emphasis
added).

For example, prayers that implored the
audience to attend a particular church would
violate Town of Greece 's admonition that a
prayer practice should not, over time,
proselytize. Prayers that exhorted the hearers
to renounce their faith tradition would
similarly transgress this line. So, too, one can
easily understand Town of Greece 's concern
that a legislative body could not, in fact, make
official decisions based on whether a member
of the public participated in, or voiced
opposition to, the legislative prayer practice.
Contrary to the majority's hyperbole,
concluding that the prayer practice at issue in
this case is constitutional does not leave Town
of Greece 's boundaries meaningless; far from
it.

The majority appears to prefer the pre-Town
of Greece principle that legislative prayers
must consist of generic, nonsectarian
[863 F.3d 318]
prayers that appease the broadest audience
while offending the least. E.g. , Majority Op.
284 ("[I]n considering whether government
has aligned itself with a particular religion, a
tapestry of many faiths lessens that risk
whereas invoking only one exacerbates it.");
Majority Op. 286 ("At its best, legislative
prayer gives voice to the ecumenical
dimensions of religious faith."); Majority Op.
289 ("The ultimate criterion is simply one of
conveying a message of respect and welcome
for persons of all beliefs and adopting a prayer
practice that advances the core idea behind
legislative prayer, that people of many faiths
may be united in a community of tolerance and
devotion."). The majority's trouble with the
ceremonial legislative prayer here thus stems
from its disagreement with the basic holding of
Town of Greece . But that disagreement
cannot alter our role, as we are bound to
faithfully apply the law articulated by the
Supreme Court. ARA Servs., Inc. v. NLRB , 71
F.3d 129, 138 (4th Cir. 1995) (Motz, J.,
concurring in part and dissenting in part)
("[D]isagreement provides no basis for
refusing to follow a directive of the Supreme
Court[.]"). That is judicial review run amok,
particularly in a context where the Supreme
Court has exhorted restraint.

2.
The majority also finds constitutionally
significant that the legislative prayer at issue
here occurs before local government meetings
as opposed to state or federal legislatures. See
Majority Op. 287–89. Rather than following
Town of Greece 's instructive analysis, the
majority
instead
muses about
local
government meetings as different than other
legislative entities. For example, it notes that
"[r]elative to sessions of Congress and state
legislatures, the intimate setting of a
municipal board meeting presents a
heightened potential for coercion" because,
inter alia, citizens routinely come directly
before the board. Majority Op. 287. It also
observes that the "Board exercises both
legislative authority ... [and] quasiadjudicatory power." Majority Op. 288. And it
fears "the intimacy of a town board meeting
may push attendees to participate in the
prayer practice in order to avoid the
community's disapproval," or so "they would
not stand out" just prior to the Board
considering their petitions. Majority Op. 288.
In so doing, the majority draws on an
argument posited by the petitioners in Town
of Greece and firmly rejected by the Supreme
Court.

One of the majority's recurring themes is that
if Rowan County's legislative prayer practice is
constitutional, there would be no limits to the
constitutionality of legislative prayer. E.g. ,
Majority Op. 290–91. Not so. As the above
analysis observes, the Board's practice adheres
to the constitutional limits set out in Marsh
and Town of Greece . This conclusion does not
ignore the boundaries both cases set for
practices that would cross a constitutional line.
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[863 F.3d 319]
Specifically, in Town of Greece the petitioners
asserted that
the intimate setting of a town
board meeting differs
in
fundamental ways from the
invocations
delivered
in
Congress and state legislatures,
where the public remains
segregated
from
legislative
activity and may not address the
body except by occasional
invitation. Citizens attend town
meetings, on the other hand, to
accept awards; speak on matters
of local importance; and petition
the board for action that may
affect their economic interests,
such as the granting of permits,
business licenses, and zoning
variances.... [T]he fact that
board members in small towns
know many of their constituents
by name only increases the
pressure to conform.
134 S.Ct. at 1824–25 (plurality opinion). In
concluding none of these points affected the
constitutionality of Greece's prayer practice,
the Supreme Court plurality considered both
the history and purpose of legislative prayer.
First, the plurality measured legislative prayer
"against the backdrop of historical practice."
Id. at 1825. As discussed above, lawmaker-led
legislative prayer is part and parcel of the same
historical roots as legislative prayer more
broadly. Infra Sec. III.A.1. Similarly, prayers at
local government meetings are as historically
rooted as prayers at the state and federal
levels. Id. ; see also infra Sec. II (discussing
Town of Greece ).
Next, the plurality noted that "[t]he principal
audience for these invocations is not, indeed,
the public but lawmakers themselves." Town
of Greece , 134 S.Ct. at 1825 (plurality

opinion). In fact, the plurality found that
legislative prayer has a particularly
meaningful personal connection "[f]or
members of town boards and commissions,
who often serve part-time and as volunteers,"
precisely because it "reflect[s] the values they
hold as private citizens. The prayer is an
opportunity for them to show who and what
they are without denying the right to dissent by
those who disagree." Id. at 1826. That the
Supreme Court lauded the opportunity
legislative prayer afforded local lawmakers to
express their values highlights the majority's
perplexing conclusion here that prayer
practices at the local level are actually more
suspect. For the majority, it's as if Town of
Greece never happened.
Of course, this is not to say that legislative
prayers cannot be coercive. But as the Town of
Greece plurality recognized, "if town board
members directed the public to participate in
the prayers, singled out dissidents for
opprobrium, or indicated that their decisions
might be influenced by a person's
acquiescence in the prayer opportunity," then
coercion may exist. Id. (emphasis added). But
the record here is devoid of those features.
For example, the record does not show that the
Board ever ordered public participation in its
prayer services. Instead, the record presents
precisely the sort of procedure the Supreme
Court approved in Town of Greece . There,
"board members themselves stood, bowed
their heads, or made the sign of the cross
during the prayer, [but] they at no point
solicited similar gestures by the public." Id.
There's no evidence in the record before this
Court that any of the commissioners ever
commanded or demanded the public audience
to rise or bow their heads, make the sign of the
cross, or otherwise make any symbol of
religious expression during the prayer. And
while the Board extended the courtesy to those
in attendance by inviting them to stand, there's
no evidence that anyone was required to do so.
Tellingly, the Plaintiffs' own evidence shows
portions of the public audience simply chose
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not to participate. See J.A. 12 (noting only
"most"
[863 F.3d 320]
of the audience stood). That a simple
invitation to join—which the audience was free
to reject—could be twisted into coerced
participation in a religious act distorts the
record. Instead, lower courts, including this
one, must take the Supreme Court's counsel to
heart and safely assume that mature adults can
follow contextual cues without the risk of
religious indoctrination. See Marsh , 463 U.S.
at 792, 103 S.Ct. 3330 ; Town of Greece , 134
S.Ct. at 1823 ("[A]dult citizens, firm in their
own beliefs, can tolerate and perhaps
appreciate a ceremonial prayer delivered by a
person of a different faith.").
In Town of Greece , the prayer givers often
asked the audience "to rise for the prayer" by
extending invitations such as "Would you bow
your heads with me as we invite the Lord's
presence here tonight?"; "Let us join our
hearts and minds together in prayer"; and
"Would you join me in a moment of prayer?"
134 S.Ct. at 1826 (plurality opinion). Here, the
designated commissioner would similarly
offer a ceremonial invocation that typically
started with "let us pray" or "please pray with
me." Such transitional and prefatory courtesy
hardly constitutes coercion under the
Supreme Court's guidance. No case, before or
after Town of Greece , stands for that
principle. To the contrary, for coercion to be
found the government must "orchestrate[ ] the
performance of a formal religious exercise in a
fashion
that
practically
obliges
the
involvement of non-participants." Myers , 418
F.3d at 406. And in the context of legislative
prayer, coercion must be measured "against
the backdrop of historical practice" in which
reasonable observers are deemed to be
familiar with the tradition and purpose of a
ceremonial prayer to open a legislative session.
Town of Greece , 134 S.Ct. at 1825 (plurality
opinion). Viewed through that lens, no
reasonable person would interpret a

commissioner's commonplace and "almost
reflexive" opening line of "let us pray" to
compel their submission to the prayer. Cf. id.
at 1832 (Alito, J., concurring). Such standard
openings have been routinely offered for over
two centuries in the U.S. Congress, the state
legislatures, and countless local bodies. In
short, such innocuous language cannot be
what the Supreme Court contemplated when it
expressed concern about prayer givers
"direct[ing] the public to participate in the
prayers." Id. at 1826 (plurality opinion).
Plaintiffs, the district court, and the majority
assert that the Board's prayer practice made
audience members feel subjectively "excluded
at meetings" and that the Board's
"disagreement with [their] public opposition
to sectarian prayer could make [them] less
effective advocate[s]." See Lund , 103
F.Supp.3d at 715–16. This is a failed argument.
Town of Greece explicitly rejected the same
claim that perceived "subtle pressure to
participate in prayers that violate their beliefs
in order to please the board members from
whom they are about to seek a favorable
ruling" constitutes coercion. 134 S.Ct. at 1825
(plurality
opinion).
Merely
exposing
constituents to prayer they may find offensive
is not enough. "[I]n the general course[,]
legislative bodies do not engage in
impermissible coercion merely by exposing
constituents to prayer they would rather not
hear and in which they need not participate."
Id. at 1827.
Nor did the Board's prayer practice "chastise[
] dissenters [ ]or attempt [ ] lengthy
disquisition on religious dogma." Id. at 1826.
Rather, as illustrated above, the prayer content
largely followed the spirit of solemn, respectful
prayer approved in Marsh and Town of Greece
. Moreover, the record shows that both
attendance and participation in the
invocations were voluntary. The Board has
represented without contradiction that
[863 F.3d 321]
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members of the public were free "to remain
seated or to otherwise disregard the
Invocation in a manner that [was] not
disruptive." J.A. 277. Thus, as a practical
matter, citizens attending a Board meeting
who found the prayers objectionable were not
without recourse; they could arrive after the
invocation, leave for the duration of the
prayer, or remain for the prayer without
participating, just like the audiences in Marsh
and Town of Greece . To the extent individuals
like Plaintiffs elected to stay, "their quiet
acquiescence [would] not, in light of our
traditions, be interpreted as an agreement
with the words or ideas expressed." Town of
Greece , 134 S.Ct. at 1827 (plurality opinion).
By suggesting that audience members should
not be required to arrive "after the prayer,
leave the room before the prayer, or simply
stay seated" because doing so "served only to
marginalize," Majority Op. 288, the majority
rejects the precise actions the Supreme Court
approved in Town of Greece . 134 S.Ct. at 1827
(plurality opinion) ("Nothing in the record
suggests that members of the public are
dissuaded from leaving the meeting room
during the prayer, arriving late, or even, as
happened here, making a later protest. In this
case, as in Marsh , board members and
constituents are free to enter and leave with
little comment and for any number of reasons.
Should nonbelievers choose to exit the room
during a prayer they find distasteful, their
absence will not stand out as disrespectful or
even noteworthy. And should they remain,
their quiet acquiescence will not, in light of our
traditions, be interpreted as an agreement
with the words or ideas expressed. Neither
choice
represents
an
unconstitutional
imposition as to mature adults[.]").
The record is similarly devoid of evidence that
anyone who chose not to participate during the
prayer suffered adverse consequences, that
their absence was perceived as disrespectful or
was recognized by the Board in any way. To the
contrary, the Board has attested, again without
contradiction, that such conduct would have

"no impact on [the constituent's] right to fully
participate in the public meeting, including
addressing the commission and participating
in the agenda items in the same manner as
permitted any citizen of Rowan County." J.A.
277. Plaintiffs point us to no evidence to the
contrary. Thus, it is implausible on this record
to suggest that Plaintiffs were "in a fair and
real sense" coerced to participate in the
exercise of legislative prayer. Lee , 505 U.S. at
586, 112 S.Ct. 2649. In short, there's no
evidence that "town leaders allocated benefits
and burdens based on participation in the
prayer, or that citizens were received
differently depending on whether they joined
the invocation or quietly declined." Town of
Greece , 134 S.Ct. at 1826 (plurality opinion).
As it must do given the record, the majority
concedes that it is not "suggest[ing] that the
commissioners made decisions based on
whether an attendee participated in the
prayers." Majority Op. 288. Nonetheless, the
majority divines constitutional jeopardy in the
juxtaposition
of
ceremonial
prayer
immediately prior to Board business. See
Majority Op. 288. That distinction lacks
meaning given that legislative prayer is a
ceremonial prayer practice that occurs at the
start of a legislative meeting where a legislative
body presumably intends to engage in
legislative work. More to the point, Rowan
County's meeting process is precisely that
approved by the Supreme Court in Town of
Greece . 134 S.Ct. at 1823 ("The relevant
constraint derives from [the prayer's] place at
the opening of legislative sessions, where it is
meant to lend gravity to the occasion and
[863 F.3d 322]
reflect values long part of the Nation's
heritage.").
Significantly, at no time did the Supreme
Court in Town of Greece suggest that
legislative prayers at a local government
meeting
inherently
presented
any
constitutional issue. Yet the innate qualities of
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local government meetings are where the
majority directs its concerns. E.g. , Majority
Op. 287 ("[T]he intimate setting of a municipal
board meeting presents a heightened potential
for coercion."); Majority Op. 288 ("[T]he
commissioners consider[ ] citizen petitions
shortly after the invocation," and "the Board
exercises both legislative authority over
questions of general public importance as well
as a quasi-adjudicatory power over such
granular issues as zoning petitions, permit
applications, and contract awards."); Majority
Op. 288 ("[T]he intimacy of a town board
meeting may push attendees to participate in
the prayer practice in order to avoid the
community's disapproval."). If any of these
inherent characteristics conflicted with the
First Amendment, it would have been
addressed in the Supreme Court's decision in
Town of Greece because those circumstances
were squarely part of that case and those
arguments were made to the Court. But the
Supreme Court rejected those claims, and the
majority plainly errs by rejecting the course
laid out by the Supreme Court.

part of the meeting that also includes the
Pledge of Allegiance. It occurs before any
Board business, whether adjudicative or
legislative. The majority's quibble finds no
support in Town of Greece 's holding.
Because the Supreme Court has already
rejected the concerns about the intimacy of
legislative prayer before a local government
meeting, that factor has no bearing on the
constitutionality of Rowan County's practice.
But the equally troubling result is that the rest
of the majority's analysis applies with the same
force to local, state, and federal legislatures. It
will no doubt come as a surprise to members
of the United States House of Representatives
and Senate to learn that neither Marsh nor
Town of Greece protect their right to offer
legislative prayer.
IV.
Make no mistake, while the majority purports
to have no problem with the idea of lawmakerled legislative prayer in the abstract, its
reasoning actually leaves no room for
lawmakers to engage in the full panoply of
legislative prayer practices to which Town of
Greece grants constitutional protection. The
lawmaker's mere status as a prayer giver is
viewed with immediate skepticism, and any
sectarian content to his or her prayers is
deemed to have an added coercive effect.
Moreover, the majority

Drawing on distinctions noted in Justice
Alito's concurring and Justice Kagan's
dissenting opinions in Town of Greece , the
majority also cobbles together a distinction
between prayers offered before the totality of a
local governmental meeting and those said
before a legislative portion of the meeting as
distinct from an adjudicatory phase of the
meeting. Majority Op. 287–88. But the
majority in Town of Greece relied on no such
demarcation. The only relevant point in terms
of order was that legislative prayer has
historically been offered—as it was in Marsh
and Town of Greece —at the "opening of
legislative sessions, where it is meant to lend
gravity to the occasion and reflect values long
part of the Nation's heritage" and "invite[ ]
lawmakers to reflect upon shared ideals and
common ends before they embark on the
fractious business of governing." Town of
Greece , 134 S.Ct. at 1823. The legislative
prayers here similarly occur at the opening of
the Board's meeting as part of the ceremonial

[863 F.3d 323]
refrains from providing any guidelines as to
when, if ever, lawmaker-led legislative prayers
can meet their newly minted constitutional
standards. Majority Op. 288–89. Indeed, the
only safe practice for lawmakers who want to
offer a legislative prayer is to ignore what
Marsh and Town of Greece permit and offer
only a generic prayer to a generic god.
The Rowan County legislative prayer practice
falls within the historical traditions recognized
in Marsh and Town of Greece and the
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principles the Supreme Court articulated in
both cases. It is constitutional.
For all these reasons, I would reverse the
district court's judgment and enter final
judgment for Rowan County. I respectfully
dissent.
-------Notes:
"J.A." refers to the Joint Appendix; "S.A."
refers to the Supplemental Appendix.
1

The term "legislative prayer" refers to
offering an invocation to open government
meetings, while "lawmaker-led prayer" or
"legislator-led prayer" denotes a subset of
invocations delivered by members of the
legislative body.
2

The lead dissent refers to Judge Agee's
dissent.
3

We do note that our colleague has flatly
mischaracterized the majority opinion.
Nowhere does it say or hold that "Rowan
County's prayer practice [is] unconstitutional,
essentially because the prayers were
sectarian." Infra Niemeyer Dissent at 296.
4

This rule stood without interruption for the
next sixty-one years. Along the way, Congress
rejected proposals that would have omitted or
specifically
struck
the
"of
different
denominations" language in 1800, 1810, 1845,
1846, and 1847. S. Journal, 6th Cong., 2d Sess.
109 (1800); S. Journal, 11th Cong., 3d Sess.
526 (1810); H.R. Journal, 11th Cong., 3d Sess.
441 (1810); H.R. Journal, 29th Cong., 1st Sess.
72 (1845); H.R. Journal, 29th Cong., 2d Sess.
52 (1846); H.R. Journal, 30th Cong., 1st Sess.
59 (1847).
*

At times, this opinion parallels language used
in the now-withdrawn panel majority opinion.
Lund v. Rowan Cty., 837 F.3d 407 (4th Cir.
2016), reh'g en banc granted, 670 Fed.Appx.
106 (4th Cir. 2016).
1

The record does not reflect that the Board
adopted a written policy regarding the
invocations, but it followed a relatively routine
practice.
2

This opinion omits internal marks,
alterations, citations, emphasis, and footnotes
from quotations unless otherwise noted.
3

For example, the majority relies on Engel v.
Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d
601 (1962) (striking down structured prayers
in public schools), for several general
principles regarding why government should
not become too affiliated with any religion.
Majority Op. 286. These principles are valid
insofar as they go. But taken at face value, they
would also lead to the conclusion that
sectarian legislative prayers violate the
Establishment Clause. See McCreary Cty. v.
ACLU, 545 U.S. 844, 859 n.10, 125 S.Ct. 2722,
162 L.Ed.2d 729 (2005) (citing Marsh as an
example of a permissible governmental action
whose "manifest purpose was presumably
religious"). Because Marsh and Town of
Greece demand otherwise, their principles in
this particular context must govern instead.
4

Neither Marsh nor Town of Greece
specifically put into issue lawmaker-led
legislative prayers as their focus was the issue
of legislative prayer as a whole. That said, the
record in Town of Greece shows that on at
least one occasion a councilman offered a
prayer during the ceremonial opening. See
Joint Appendix, Town of Greece v. Galloway,
134 S.Ct. 1811 (2014) (No. 12–696), 2013 U.S.
S. Ct. Briefs LEXIS 3132, at *62–63.
5

The majority also conjures up the "risk of
political division" arising from alleged
conflicts concerning the Board's prayer
practice. Majority Op. 282. But neither
audience-initiated criticism of those who
object to a prayer practice nor electionoriented policy statements by Board
candidates are relevant to the issue of law
before the Court. Questions concerning the
wisdom of the practice of legislative prayer can
be rightly debated in many squares, but the
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judiciary is not one of them. The Court's task is
solely to decide whether the Board's practice is
lawful under the First Amendment, not
whether it is popular or wise.
--------
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Summaries:
Source: Justia
The Jackson County Michigan Board of
Commissioners begins its monthly meetings
with a Christian prayer. Bormuth, a nonChristian resident, attended meetings because
he was concerned about environmental issues.
During the prayer, Bormuth was the only one
in attendance who did not rise and bow his
head. Bormuth felt isolated and worried that
the Commissioners would hold his action
against him. He raised the First Amendment
issue during a public comment period. The
Commissioners reacted with “disgust.”
Bormuth filed suit asserting that this prayer
practice violated the Establishment Clause.
The Commissioners declined Bormuth’s
application to serve on an environmental
committee. The district court granted the
County summary judgment. The Sixth Circuit
initially reversed, but on rehearing, en banc,
affirmed. “Since the founding of our Republic,
Congress, state legislatures, and many
municipal bodies have commenced legislative
sessions with a prayer.” Jackson County’s
invocation practice is consistent with the
Supreme Court’s legislative prayer decisions
and does not violate the Establishment Clause.

Before: COLE, Chief Judge; BATCHELDER,
MOORE, CLAY, GIBBONS, ROGERS,
SUTTON, COOK, McKEAGUE, GRIFFIN,
KETHLEDGE, WHITE, STRANCH, DONALD,
and THAPAR, Circuit Judges.*
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GRIFFIN, J., delivered the opinion of the court
in
which
BATCHELDER,
GIBBONS,
ROGERS, SUTTON, COOK, McKEAGUE,
KETHLEDGE,
and
THAPAR,
joined.
ROGERS, J. (pp. 519–21), delivered a separate
concurring opinion in which COOK and
McKEAGUE, JJ., joined. SUTTON, J. (pp.
521–25), delivered a separate concurring
opinion
in
which
BATCHELDER,
McKEAGUE, KETHLEDGE, and THAPAR,
JJ., joined. MOORE, J. (pp. 525–45),
delivered a separate dissenting opinion in
which COLE, C.J., and CLAY, STRANCH, and
DONALD, JJ., joined, and WHITE, J., joined
in part. WHITE, J. (pp. 545–46), delivered a
separate dissenting opinion.

A.
The Jackson County Board of Commissioners
is an elected board of nine individuals that
represents the citizens of Jackson County,
Michigan. The Board opens its monthly
meetings with Commissioner-led prayers.
Following a call to order, the Board's
Chairman typically requests Commissioners
and the public alike to please "rise and assume
a reverent position." Other variations include:
"Everyone please stand. Please bow your
heads"; "Please bow your heads and let us
pray"; and "If everyone could stand and please
take a reverent stance." One of the
Commissioners then offers a prayer, which is
followed by the Pledge of Allegiance, and then
county business.

OPINION
GRIFFIN, Circuit Judge.

The Board's invocation practice is facially
neutral regarding religion. On a rotating basis,
each elected Jackson County Commissioner,
regardless of his religion (or lack thereof), is
afforded an opportunity to open a session with
a short invocation based on the dictates of his
own
conscience.
Neither
other
Commissioners, nor the Board as a whole,
review or approve the content of the
invocations. There is no evidence that the
Board adopted this practice with any
discriminatory intent.

Since the founding of our Republic, Congress,
state legislatures, and many municipal bodies
have commenced legislative sessions with a
prayer. Consonant with this historical
practice, defendant Jackson County Board of
Commissioners opens its public meetings with
a prayer that is generally
[870 F.3d 498]
solemn, respectful, and reflective. Plaintiff
Peter Bormuth claims that this custom violates
the Establishment Clause of the United States
Constitution1 because the Commissioners
themselves offer the invocations. We disagree
and affirm the judgment of the district court.

Prayers offered by the Commissioners are
generally Christian in tone and often ask
"God," "Lord," or "Heavenly Father" to provide
the Commissioners with guidance as they go
about their business. Some prayers ask for
blessings for others, from county residents
suffering particular hardships, to military
members, first responders serving in Jackson
County, and others. The following is
illustrative of the prayers at issue:

In doing so, we hold that Jackson County's
invocation practice is consistent with the
Supreme Court's legislative prayer decisions,
Marsh v. Chambers , 463 U.S. 783, 103 S.Ct.
3330, 77 L.Ed.2d 1019 (1983), and Town of
Greece v. Galloway , ––– U.S. ––––, 134 S.Ct.
1811, 188 L.Ed.2d 835 (2014), and does not
violate the Establishment Clause.

Bow your heads with me please.
Heavenly father we thank you
for this day and for this time that
we have come together. Lord we
ask that you would be with us
while we conduct the business of

I.
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Jackson County. Lord help us to
make good decisions that will be
best for generations to come. We
ask that you would bless our
troops that protect us near and
far, be with them and their
families. Now Lord we wanna
give you all the thanks and all the
praise for all that you do. Lord I
wanna remember bereaved
families tonight too, that you
would be with them and take
them through difficult times. We
ask these things in your son
Jesus's name. Amen.

Bormuth commenced this litigation on August
30, 2013. A month later, he sought
appointment to Jackson County's Solid Waste
Planning Committee. According to Bormuth's
Amended Complaint, the Board appointed two
other lesser-qualified individuals instead.
Bormuth moved for summary judgment in
December 2013. Following the Supreme
Court's May 2014 decision in Town of Greece
and while plaintiff's motion was pending,
Jackson County moved for summary
judgment. Thereafter, the magistrate judge
directed Bormuth to file a revised motion
addressing Town of Greece . He did so in
September 2014.

Plaintiff, a "self-professed Pagan and
Animist," objects to this practice. In his words,
the "prayers are unwelcome and severely
offensive to [him] as a believer in the Pagan
religion, which was destroyed by followers of
Jesus Christ." The distinctly Christian prayers
offered by the Commissioners make him feel
"like he [i]s in

Ultimately, the magistrate judge issued a
report
and
recommendation
granting
Bormuth's motion for summary judgment,
denying Jackson County's motion for
summary judgment, and enjoining Jackson
County's invocation practice as violative of the
Establishment Clause. However, the district
court rejected this portion of the magistrate's
report and recommendation and found
Jackson County's prayer practice to be
consistent with the Supreme Court's holdings
in Marsh and Town of Greece . Bormuth
appealed, claiming that the district court erred
in concluding Jackson County's prayer
practice does not violate the Establishment
Clause and abused its discretion regarding two
discovery matters. On appeal, a panel of our
court ruled in Bormuth's favor on his
Establishment Clause challenge. Bormuth v.
Cty. of Jackson , 849 F.3d 266 (6th Cir. 2017).
Thereafter, we sua sponte granted rehearing
en banc. 855 F.3d 694 (6th Cir. 2017) (mem.).

[870 F.3d 499]
Church" and that "he [i]s being forced to
worship Jesus Christ in order to participate in
the business of County Government." He
admits, however, that he does not stand and
participate in the invocation portion of the
meetings. Nor does he contend that the
Commissioners dissuaded or attempted to
dissuade him, or any other member of the
public, from leaving the meeting during the
prayer, arriving late, or protesting the practice
after the fact.
And protest after the fact he did. Bormuth first
raised his concerns about the invocations
during a public comment portion of an August
20, 2013, meeting. While Bormuth was
speaking "on the issue of their sectarian
prayers," one of the Commissioners "swiveled
his chair and turned his back to [Bormuth]."
This "insulted and offended" him.

B.
Before turning to the merits of the appeal, we
pause to address why our factual recitation
excludes certain statements made by
Commissioners after Bormuth commenced
this litigation (and in particular, during a
November 12, 2013, meeting of a subset of the
Board to review a proposed revised invocation
-3-

Bormuth v. Cnty. of Jackson, 870 F.3d 494 (6th Cir., 2017)

practice in response to Bormuth's lawsuit—a
proposal which was ultimately tabled). Both
Bormuth and Amicus Americans United for
Separation of Church and State argue that
because Jackson County records by video its
Board of Commissioners' meetings and makes
these videos available online on its website, the
videos are either in the record or are judicially
noticeable for purposes of this appeal. We
disagree, and refuse to fault the district court
for failing to address facts that were not before
it.

Bormuth did not present any video evidence to
the district court. One need look no further
than the opinions of the magistrate judge and
district judge to confirm this. Like the parties'
briefing below, those opinions make no
reference to the videos.
We acknowledge that Bormuth's Amended
Complaint averred that "[t]he County
commissioners meetings are video recorded
and posted on the Jackson County website:
www.co.jackson.mi.us,"
and
that
a
transcription of the offered prayers attached to
his motion for summary judgment also
referred to the videos' availability. In our view,
the mere reference to the videos' general
availability falls well short of "direct[ing] the
court's attention to those specific portions of
the record upon which [Bormuth sought] to
rely to create a genuine issue of material fact."
Chicago Title Ins. Corp. , 487 F.3d at 995
(citation omitted). Such a fleeting nonspecific
reference did not require the district court to
spend countless hours looking for evidence on
Bormuth's behalf in response to Jackson
County's motion for summary judgment by: (1)
surfing the County's website to find the archive
of the meetings; (2) watching the several years'
worth of monthly meetings (and as but one
example, the November 12, 2013, meeting
alone lasted over one hour); and (3)
attempting to discover facts supporting
Bormuth's claim. We have never required such
advocacy by a district court, even for a pro se
litigant. See, e.g ., Guarino , 980 F.2d at 410 (a
district court is not obligated to "comb the
record from the partisan perspective of an
advocate for the non-moving party"); cf. Pliler
v. Ford , 542 U.S. 225, 231, 124 S.Ct. 2441, 159
L.Ed.2d 338 (2004) ("District judges have no
obligation to act as counsel or paralegal to pro
se litigants.").

"Our review of a district court's summaryjudgment ruling is confined to the record."
E.E.O.C. v. Ford Motor Co. , 782 F.3d 753, 765
(6th Cir. 2015) (en banc). Under Federal Rule
of Civil Procedure 56(c), the opposing party
"has an affirmative duty to direct the court's
attention to those specific portions of the
record upon which it seeks to rely to create a
genuine issue of material fact."
[870 F.3d 500]
Chicago Title Ins. Corp. v. Magnuson , 487
F.3d 985, 995 (6th Cir. 2007) (quoting In re
Morris , 260 F.3d 654, 665 (6th Cir. 2001) ).
"This burden to respond is really an
opportunity to assist the court in
understanding the facts. But if the non-moving
party fails to discharge that burden—for
example, by remaining silent—its opportunity
is waived and its case wagered." Guarino v.
Brookfield Twp. Trs. , 980 F.2d 399, 405 (6th
Cir. 1992). Simply stated, we "will not
entertain on appeal factual recitations not
presented to the district court when reviewing
a district court's decision." Chicago Title Ins.
Corp. , 487 F.3d at 995 (internal citation
omitted). And this rule applies even if an
appellant proffers evidence "that might ...
show a genuine issue of material fact after the
district court had granted the defendants'
motion for summary judgment. ..." Cacevic v.
City of Hazel Park , 226 F.3d 483, 491 (6th Cir.
2000).

Furthermore, the manner in which this appeal
was briefed is another reason to decline the
invitation to supplement the appellate record.
Bormuth's initial appellate brief was silent
with respect to the videos or their content. It
was only in his reply at the panel stage that he
-4-
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first referenced the videos and made an
argument regarding the new facts contained
therein. "We have consistently held, however,
that arguments made to us for the first time in
a reply brief are waived." Sanborn v. Parker ,
629 F.3d 554, 579 (6th Cir. 2010). "[W]here
the facts relied upon were presented neither to
the district court nor to this Court until
Plaintiff Appellant filed his reply, it would be
improper for the Court to find that the district
court erred in its failure to consider this newlydeveloped ... argument," Overstreet v.
Lexington–Fayette Urban Cty. Gov't , 305
F.3d 566, 578 (6th Cir. 2002), especially, as it
is here, "when the issue raised for the first time
in reply is based largely on the facts and
circumstances of the case. ..." Wright v.
Holbrook , 794 F.2d 1152, 1156 (6th Cir. 1986).
The same goes for Amicus's attempt

fashioned after a district court's unfavorable
order." DaimlerChrysler Corp. Healthcare
Benefits Plan v. Durden , 448 F.3d 918, 922
(6th Cir. 2006) ; cf. Sovereign News Co. v.
United States , 690 F.2d 569, 571 (6th Cir.
1982) ("A party may not by-pass the factfinding process of the lower court and
introduce new facts in its brief on appeal.").
However, our court recently and persuasively
addressed this tension as follows:
The problem is that taking
judicial notice of ... [new
evidence] now might create an
evidentiary loophole through
which a litigant could present a
district court with one record
and then ask an appellate court
to reverse the district court
based on another record. That
would subvert the relationship
between district and appellate
courts. Here, the district court
considered and rejected the
defendants' ... arguments. Now
the defendants and amici urge
reversal based in part upon facts
that the defendants could have
presented to the district court,
but chose not to. They are not
entitled to burnish the record on
appeal. See Morgan Drexen, Inc.
v. Consumer Fin. Prot. Bureau ,
785 F.3d 684, 690 n.2 (D.C. Cir.
2015) ; U.S. ex rel. Wilkins v.
United Health Grp. , 659 F.3d
295, 303 (3d Cir. 2011).

[870 F.3d 501]
to raise this argument. See Cellnet Commc'ns,
Inc. v. F.C.C. , 149 F.3d 429, 443 (6th Cir.
1998) ("While an amicus may offer assistance
in resolving issues properly before a court, it
may not raise additional issues or arguments
not raised by the parties.").
That leaves us with Bormuth's and Amicus
Americans United's requests that we take
judicial notice of the videos under Federal
Rule of Evidence 201. Because Jackson County
admitted the accuracy of these publiclyavailable videos, the argument is made that
this court "must take judicial notice," because
the facts within the videos "can be accurately
and readily determined from sources whose
accuracy cannot reasonably be questioned,"
and the court has been "supplied with the
necessary information." Further, the court
"may take judicial notice at any stage of the
proceeding." Fed. R. Evid. 201.

United States v. Carpenter , 819 F.3d 880 (6th
Cir. 2016) ; see also Conlin v. Mort. Ele.
Registration Sys., Inc. , 714 F.3d 355, 360 n.5
(6th Cir. 2013) ; United States v. Bonds , 12
F.3d 540, 552—53 (6th Cir. 1993).

Admittedly, there is some tension between
these judicial notice procedures and our
voluminous case law providing that "[o]ur
function is to review the case presented to the
district court, rather than a better case

For these reasons, we decline to consider the
videos presented for the first time on appeal by
amicus, and then by Bormuth in his reply.2
C.
-5-
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There is one more preliminary matter to
resolve at the outset, relating to a discovery
issue.3 After Bormuth moved for summary
judgment, he sought to depose the County's
Administrator and three Commissioners. In
his Rule 26 disclosures, Bormuth identified
these individuals as possessing information
regarding "the County Commissioner's
practice of offering

when it relies on clearly erroneous findings of
fact, improperly applies the law, or uses an
erroneous legal standard. Cummins v. BIC
USA, Inc. , 727 F.3d 506, 509—10 (6th Cir.
2013).
We conclude that the district court did not
abuse its discretion because Bormuth failed to
comply with Federal Rule of Civil Procedure
56(d). As the magistrate judge correctly
recognized, Bormuth did not assert his need to
take these depositions in response to Jackson
County's motion for summary judgment.
Under Rule 56(d), Bormuth could have
opposed this motion on the grounds that he
could not "present facts essential to justify its
opposition." "We have observed that filing an
affidavit that complies with Rule 56(d) is
essential, and that in the absence of such a
motion or affidavit, ‘this court will not
normally address whether there was adequate
time for discovery.’ " Unan v. Lyon , 853 F.3d
279, 292 (6th Cir. 2017) (citation omitted).
Although we have set aside Rule 56(d)'s formal
affidavit requirement "when a party has clearly
explained its need for more discovery on a
particular topic to the district court prior to or
contemporaneously with the motion for
summary judgment," id. at 293 (citation
omitted), there is no need to do so here.

[870 F.3d 502]
a prayer invocation at the opening of their
regular monthly meetings," "the practice of
having children lead the Pledge of Allegiance
which directly follows the invocation on the
agenda," and "Plaintiff's activities regarding
the Jackson County Resource Recovery
Facility." He further explained his desire to
take these depositions in response to Jackson
County's motion to quash, noting he wanted to
discover "the practice, intent, and history of
the invocations, [County Administrator]
Overton's proposed [revised invocation]
policy, and the role that religious interest and
bias from the Commissioners has played in
this case." The magistrate judge granted the
motion to quash because of the pending crossmotions for summary judgment. That is,
Bormuth did "not indicate[ ] the need for any
additional discovery in order to fully respond
to defendant's motion or to support his own
motion as required by Federal Rule of Civil
Procedure 56(d)." The district court agreed to
quash the scheduled depositions for different
reasons: under Town of Greece , "the
Commissioners' private and personal attitudes
toward religion or nonreligion are not relevant
to the present action." It also ruled that to the
extent he sought information about the
Jackson County Resource Recovery Facility, it
was irrelevant because Bormuth alleged an
Establishment Clause claim, not an
employment discrimination claim.

By twice moving for summary judgment,
Bormuth conceded his position "that there
[wa]s no genuine dispute as to any material
fact and that ... [he wa]s entitled to judgment
as a matter of law." Fed. R. Civ. P. 56(a). Thus,
instead of responding to Jackson County's
motion for summary judgment by arguing the
need for additional discovery, Bormuth's
motions for summary judgment expressly
disclaimed it. See Unan , 853 F.3d at 293
(finding no abuse of discretion where, despite
plaintiff's providing of some evidence about
the need for additional discovery, the plaintiff
subsequently moved for summary judgment).
We therefore decline to sanction the "I did not
have all the evidence I needed" argument
made for the first time following the district

We review district court decisions regarding
discovery matters for abuse of discretion. See
Himes v. United States , 645 F.3d 771, 782 (6th
Cir. 2011). A district court abuses its discretion
-6-
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court's adverse ruling on the cross-motions for
summary judgment.

Cir. 2015) ("At the state and local levels, too,
legislative prayer has long been accepted."
(citing Town of Greece , 134 S.Ct. at 1819 )).
Indeed, "the Framers considered legislative
prayer a benign acknowledgment of religion's
role in society." Town of Greece , 134 S.Ct. at
1819 (emphasis added). It "has become part of
our heritage and tradition, part of our
expressive idiom, similar to the Pledge of
Allegiance, inaugural prayer, or the recitation
of ‘God save the United States and this
honorable Court’ at the opening of [the
Supreme Court's (and Sixth Circuit's) ]
sessions." Id. at 1825 (Kennedy, J.). That
tradition includes offering prayers, even those
that reflect "beliefs specific to only some
creeds," that "seek peace for the Nation,
wisdom for its lawmakers, and justice for its
people, values that count as universal and that
are embodied not only in religious traditions,
but in our founding documents and laws." Id.
at 1823 (Majority Op. ). With this historical
grounding, it comes as no surprise that the
Supreme Court has twice approved the
practice of legislative prayer as consistent with
the
Framers'
understanding
of
the
Establishment Clause. Because these cases
shape our inquiry, we examine Marsh and
Town of Greece in detail.

[870 F.3d 503]
II.
We review the district court's grant of
summary judgment de novo. Rogers v.
O'Donnell , 737 F.3d 1026, 1030 (6th Cir.
2013). Summary judgment is proper when
there is no genuine dispute as to any material
fact and the movant is entitled to judgment as
a matter of law. Fed. R. Civ. P. 56(a). Although
we view the evidence in a light most favorable
to the nonmovant, Rogers , 737 F.3d at 1030,
"the plain language of Rule 56 [ ] mandates the
entry of summary judgment ... against a party
who fails to make a showing sufficient to
establish the existence of an element essential
to that party's case, and on which that party
will bear the burden of proof at trial." Celotex
Corp. v. Catrett , 477 U.S. 317, 322, 106 S.Ct.
2548, 91 L.Ed.2d 265 (1986).
III.
The Supreme Court has recognized "[w]e are a
religious
people
whose
institutions
presuppose a Supreme Being." Zorach v.
Clauson , 343 U.S. 306, 313, 72 S.Ct. 679, 96
L.Ed. 954 (1952) (emphasis added). All three
of our branches of government have officially
acknowledged religion's role in American life.
See Lynch v. Donnelly , 465 U.S. 668, 674—78,
104 S.Ct. 1355, 79 L.Ed.2d 604 (1984)
(detailing the "official references to the value
and invocation of Divine guidance in
deliberations and pronouncements of the
Founding
Fathers
and
contemporary
leaders").

A.
The Supreme Court first rejected an
Establishment Clause challenge to legislative
prayer in Marsh . That case examined the
Nebraska Legislature's practice of opening its
sessions with a prayer by its chaplain. The
salient facts of Nebraska's practice included
that the chaplain was of only one
denomination (Presbyterian); the Legislature
selected the chaplain for sixteen consecutive
years and paid him with public funds; and the
chaplain gave prayers "in the Judeo-Christian
tradition." 463 U.S. at 793, 103 S.Ct. 3330.

Legislative prayer is part of this tradition: "The
opening of sessions of legislative and other
deliberative public bodies with prayer is
deeply embedded in the history and tradition
of this country." Marsh , 463 U.S. at 786, 103
S.Ct. 3330 ; see also Smith v. Jefferson Cty.
Bd. of Sch. Comm'rs , 788 F.3d 580, 588 (6th

In rejecting the claim that Nebraska's
invocation practice violated the Establishment
Clause, the Supreme Court emphasized
-7-
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[870 F.3d 504]

advances the beliefs of a particular church." Id.
at 793, 103 S.Ct. 3330. Nor was it material that
public funds paid for the chaplain, given that
the Continental Congress did the same. Id. at
794, 103 S.Ct. 3330. And finally, the Supreme
Court cautioned against the judiciary
"embark[ing] on a sensitive evaluation or ...
pars[ing] the content of a particular prayer."
Id. at 795, 103 S.Ct. 3330. That is, "[t]he
content of the prayer is not of concern to
judges where ... there is no indication that the
prayer opportunity has been exploited to
proselytize or advance any one, or to disparage
any other, faith or belief." Id. at 794—95, 103
S.Ct. 3330.

legislative prayer's deep historical roots:
"From colonial times through the founding of
the Republic and ever since, the practice of
legislative prayer has coexisted with the
principles of disestablishment and religious
freedom." Id. at 786, 103 S.Ct. 3330. Notable
to the Court was how the drafters of the
Establishment Clause embraced this practice.
In 1774, the Continental Congress "adopted
the traditional procedure of opening its
session with a prayer offered by a paid
chaplain." Id. at 787, 103 S.Ct. 3330. And in
one of its "early items of business," the First
Congress "adopted the policy of selecting a
chaplain to open each session with prayer" and
"authorized the appointment of paid
chaplains" just three days before it approved
the language of the First Amendment. Id. at
787—88, 103 S.Ct. 3330.

B.
Marsh is widely viewed as "carving out an
exception to the [Supreme] Court's
Establishment Clause jurisprudence ...
because it sustained legislative prayer without
subjecting the practice to any of the formal
tests that have traditionally structured this
inquiry." Town of Greece , 134 S.Ct. at 1818
(citation and quotation marks omitted). This
includes the generally applicable three-part
Lemon v. Kurtzman , 403 U.S. 602, 614, 91
S.Ct. 2105, 29 L.Ed.2d 745 (1971), test for
which Bormuth advocates. See, e.g. , Am. Civil
Liberties Union of Ohio v. Capitol Square
Review & Advisory Bd. , 243 F.3d 289, 305—
06 (6th Cir. 2001) (en banc); accord Smith ,
788 F.3d at 589—90.

Based on this "unique," "unambiguous and
unbroken history," the Court held that "the
practice of opening legislative sessions with
prayer has become part of the fabric of our
society. To invoke Divine guidance on a public
body entrusted with making the laws is not, in
these circumstances, an ‘establishment’ of
religion or a step toward establishment; it is
simply a tolerable acknowledgment of beliefs
widely held among the people of this country."
Id. at 791—792, 103 S.Ct. 3330. Stated a
different way, "[c]learly the men who wrote the
First Amendment Religion Clause did not view
paid legislative chaplains and opening prayers
as a violation of that Amendment, for the
practice of opening sessions with prayer has
continued without interruption ever since that
early session of Congress." Id. at 788, 103 S.Ct.
3330.

Unfortunately, dicta in the Marsh opinion led
to judicial confusion regarding its holding.
This arose from a footnote in which the Court
explained the "Judeo-Christian" nature of the
prayers:
[Chaplain] Palmer characterizes
his prayers as "nonsectarian,"
"Judeo Christian," and with
"elements of the American civil
religion." Although some of his
earlier prayers were often
explicitly

That the Nebraska Legislature selected a
chaplain of the same denomination for sixteen
consecutive years was of no moment: "Absent
proof that the chaplain's reappointment
stemmed from an impermissible motive," one
could not "perceive any suggestion that
choosing a clergyman of one denomination
-8-
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[870 F.3d 505]

the unique nature of legislative prayer:
"legislative prayer lends gravity to public
business, reminds lawmakers to transcend
petty differences in pursuit of a higher
purpose, and expresses a common aspiration
to a just and peaceful society." Id. at 1818.
Purposeful prayers seeking to solemnly bind
legislators are consistent with our tradition
where the prayer givers "ask their own God for
blessings of peace, justice, and freedom that
find appreciation among people of all faiths.
That a prayer is given in the name of Jesus,
Allah, or Jehovah, or that it makes passing
reference to religious doctrines, does not
remove it from that tradition. These religious
themes provide particular means to universal
ends." Id. at 1823. Most importantly, history
teaches that these solemn prayers "strive for
the idea that people of many faiths may be
united in a community of tolerance and
devotion." Id. They are permissible because
"[o]ur tradition assumes that adult citizens,
firm in their own beliefs, can tolerate and
perhaps appreciate a ceremonial prayer
delivered by a person of a different faith." Id.
This tradition extends not just to state and
federal legislatures, but also to local
deliberative bodies like city councils. Id. at
1819 ; see also Am. Humanist Ass'n v.
McCarty , 851 F.3d 521, 527 (5th Cir. 2017)
(applying Town of Greece to prayers before
school boards).4

Christian, Palmer removed all
references to Christ after a 1980
complaint from a Jewish
legislator.
463 U.S. at 793 n.14, 103 S.Ct. 3330 (internal
citations omitted). In County of Allegheny v.
A.C.L.U. , 492 U.S. 573, 109 S.Ct. 3086, 106
L.Ed.2d 472 (1989), a case involving a crèche
placed on the steps of a county courthouse, the
Court drew a distinction between sectarian
and nonsectarian references based upon this
footnote. Id. at 603, 109 S.Ct. 3086. The
nonsectarian reference in Marsh , as "recast[
]" by County of Allegheny , Town of Greece ,
134 S.Ct. at 1821, led some courts, including
our own, to conclude that the constitutionality
of ceremonial prayer turned upon content
neutrality. See Stein v. Plainwell Cmty. Sch. ,
822 F.2d 1406, 1410 (6th Cir. 1987) ; see also
Rubin v. City of Lancaster , 710 F.3d 1087,
1094 n.6 (9th Cir. 2013) (collecting cases). The
Supreme Court corrected this error in Town of
Greece v. Galloway .
C.
In Town of Greece , the town council invited
local ministers to give invocations before each
town board meeting. 134 S.Ct. at 1816. The
town permitted any person of any faith to give
the invocation, did not review the prayers in
advance, and did not provide any guidance as
to tone or content. Id. Although some had a
"distinctly Christian idiom," and for eight
years only Christian ministers gave prayers,
upon complaint of such pervasive themes, the
town expressly invited persons of other faiths
to deliver the prayer. Id. at 1816—17.
Contending that the Establishment Clause
mandated that legislative prayers be "inclusive
and ecumenical" to a "generic God," some
town residents sued. Id. at 1817.

Accordingly, the Supreme Court in Town of
Greece directed that a court's
[870 F.3d 506]
"inquiry ... must be to determine whether the
prayer practice [at issue] fits within the
tradition long followed in Congress and the
state legislatures," and held that Greece's did.
134 S.Ct. at 1819. First, the Court rejected the
notion that Marsh permits only generic
prayers, abrogating County of Allegheny and
overruling decisions to the contrary. Id. at
1820—24. That is, " Marsh nowhere suggested
that the constitutionality of legislative prayer
turns on the neutrality of its content." Id. at

In reversing the Second Circuit's decision that
Greece's practice violated the Establishment
Clause, the Supreme Court again emphasized
-9-
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1821. Marsh revolved not on espousement of
"generic theism," but rather on the "history
and tradition" showing prayer—even one that
is explicitly Christian in tone—"in this limited
context could coexist with the principles of
disestablishment and religious freedom." Id.
at 1820 (citation and alteration omitted).
Requiring nonsectarian prayers "would force
the legislatures that sponsor prayers and the
courts that are asked to decide these cases to
act as supervisors and censors of religious
speech, a rule that would involve government
in religious matters to a far greater degree than
is the case under the town's current practice of
neither editing or approving prayers in
advance nor criticizing their content after the
fact." Id. at 1822. Put differently, once the
government has "invite[d] prayer into the
public sphere," it "must permit a prayer giver
to address his or her own God or gods as
conscience dictates, unfettered by what an
administrator or judge considers to be
nonsectarian." Id. at 1822—23. Nonetheless,
the Court acknowledged that there are limits
to the prayers' content to fit within our
historical tradition:

unite lawmakers
common
*

*

in

their
effort.
*

Prayer that reflects beliefs
specific to only some creeds can
still serve to solemnize the
occasion, so long as the practice
over time is not "exploited to
proselytize or advance any one,
or to disparage any other, faith
or belief."
Id. at 1823 (quoting Marsh , 463 U.S. at 794—
95, 103 S.Ct. 3330 ).
The Supreme Court in Town of Greece had
little trouble finding the invocation prayers
were in keeping with our tradition. Id. at 1824.
Though invoking Jesus and other Christian
references, the prayers involved "universal
themes" such as celebrating the changing of
the seasons or calling for a "spirit of
cooperation." Id. To be sure, some prayers
strayed from these themes, with one
condemning "objectors [to the prayer practice]
as a minority who are ignorant of the history of
our country" and another "lament[ing] that
other towns did not have God-fearing leaders."
Id. (quotation marks omitted). But these
remarks did not "despoil a practice that on the
whole reflects and embraces our tradition." Id.
That is, "[a]bsent a pattern of prayers that over
time denigrate, proselytize, or betray an
impermissible government purpose, a
challenge based solely on the content of a
prayer will not likely establish a constitutional
violation. Marsh ... requires an inquiry into the
prayer opportunity as a whole, rather than into
the contents of a single prayer." Id.

The relevant constraint derives
from its place at the opening of
legislative sessions, where it is
meant to lend gravity to the
occasion and reflect values long
part of the Nation's heritage.
Prayer that is solemn and
respectful in tone, that invites
lawmakers to reflect upon
shared ideals and common ends
before they embark on the
fractious business of governing,
serves that legitimate function.
If the course and practice over
time shows that the invocations
denigrate
nonbelievers
or
religious minorities, threaten
damnation,
or
preach
conversion, many present may
consider the prayer to fall short
of the desire to elevate the
purpose of the occasion and to

[870 F.3d 507]
The Court also rejected the claim that the town
violated the Establishment Clause by inviting
predominantly Christian ministers to lead the
prayer, noting that the town made reasonable
efforts to identify all congregations within its
-10-
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borders and represented that it would
welcome a prayer by anyone who wished to
give one. Id. Moreover, the town's composition
of nearly all Christians did not "reflect an
aversion or bias on the part of town leaders
against minority faiths. So long as the town
maintains a policy of nondiscrimination, the
Constitution does not require it to search
beyond its borders for non-Christian prayer
givers in an effort to achieve religious
balancing." Id.

reflect the values they hold as private citizens.
The prayer is an opportunity for them to show
who and what they are without denying the
right to dissent by those who disagree." Id. at
1826. And in concluding that "legislative
bodies do not engage in impermissible
coercion merely by exposing constituents to
prayer they would rather not hear and in which
they need not participate," Justice Kennedy
emphasized that "[a]dults often encounter
speech they find disagreeable; and an
Establishment Clause violation is not made
out any time a person experiences a sense of
affront from the expression of contrary
religious views in a legislative forum,
especially where, as here, any member of the
public is welcome in turn to offer an invocation
reflecting his or her own convictions." Id. at
1826—27.

Next, the Supreme Court addressed the
petitioner's claim "that the setting and conduct
of the town board meetings create social
pressures that force nonadherents to remain
in the room or even feign participation in order
to avoid offending the representatives who
sponsor the prayer and will vote on matters
citizens bring before the board." Id. at 1820.

In one paragraph, the three Justices discussed
hypothetical facts that could change their
analysis:

Justice Kennedy, joined by Chief Justice
Roberts and Justice Alito, analyzed coercion
broadly in the context of the "subtle coercive
pressures" the audience might feel while
listening to the prayer. He emphasized that
"[t]he inquiry remains a fact-sensitive one that
considers both the setting in which the prayer
arises and the audience to whom it is directed,"
and "must be evaluated against the backdrop
of historical practice." Id. at 1825. (Kennedy,
J.). Notably, Justice Kennedy applied the
following presumption: "the reasonable
observer is acquainted with this tradition and
understands that [legislative prayer's]
purposes are to lend gravity to public
proceedings and to acknowledge the place
religion holds in the lives of many private
citizens, not to afford government an
opportunity to proselytize or force truant
constituents into the pews." Id. It is the
"lawmakers themselves," not the public, who
are the "principal audience for these
invocations" as they "may find that a moment
of prayer or quiet reflection sets the mind to a
higher purpose and thereby eases the task of
governing." Id. "For members of town boards
and commissions, who often serve part-time
and as volunteers, ceremonial prayer may also

The analysis would be different if
town board members directed
the public to participate in the
prayers, singled out dissidents
for opprobrium, or indicated
that their decisions might be
influenced
by a person's
acquiescence in the prayer
opportunity. No such thing
occurred in the town of Greece.
Although
board
members
themselves stood, bowed their
heads, or made the sign of the
cross during the prayer, they at
no point solicited similar
gestures
by
the
public.
Respondents point to several
occasions
where
audience
members were asked to
[870 F.3d 508]
rise for the prayer. These
requests, however, came not
from town leaders but from the
-11-
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guest
ministers,
who
presumably are accustomed to
directing their congregations in
this way and might have done so
thinking
the
action
was
inclusive,
not
coercive.
Respondents
suggest
that
constituents might feel pressure
to join the prayers to avoid
irritating the officials who would
be ruling on their petitions, but
this argument has no evidentiary
support. Nothing in the record
indicates that town leaders
allocated benefits and burdens
based on participation in the
prayer, or that citizens were
received differently depending
on whether they joined the
invocation or quietly declined. In
no instance did town leaders
signal
disfavor
toward
nonparticipants or suggest that
their stature in the community
was in any way diminished. A
practice that classified citizens
based on their religious views
would violate the Constitution,
but that is not the case before
this Court.

absence will not stand out as
disrespectful
or
even
noteworthy. And should they
remain, their quiet acquiescence
will not, in light of our traditions,
be interpreted as an agreement
with the words or ideas
expressed.
Neither
choice
represents an unconstitutional
imposition as to mature adults,
who "presumably" are "not
readily susceptible to religious
indoctrination or peer pressure."
Id. at 1827 (citations omitted).
Justices Thomas and Scalia did not join the
coercion section of Justice Kennedy's opinion
(Part II–B), but expressly disagreed with it. In
a separate opinion, Justice Thomas, joined by
Justice Scalia, wrote that coercion is limited to
"coercive state establishments" "by force of law
or threat of penalty," such as mandatory
church attendance, levying taxes to generate
church revenue, barring ministers who
dissented, and limiting political participation
to members of the established church. Id. at
1837 (Thomas, J., concurring in part and in the
judgment). Therefore, they rejected Justice
Kennedy's broadening of coercion to also
include social pressures:

Id. at 1826 (citations omitted). They also noted
the audience had options to avoid the prayers
altogether:

At a minimum, there is no
support for the proposition that
the framers of the Fourteenth
Amendment embraced wholly
modern notions that the
Establishment Clause is violated
whenever
the
"reasonable
observer"
feels
"subtle
pressure,"
or
perceives
governmental "endors[ement]."

Nothing in the record suggests
that members of the public are
dissuaded from leaving the
meeting room during the prayer,
arriving late, or even, as
happened here, making a later
protest. In this case, as in Marsh
,
board
members
and
constituents are "free to enter
and leave with little comment
and for any number of reasons."
Should nonbelievers choose to
exit the room during a prayer
they find distasteful, their

*

*

*

Thus, to the extent coercion is
relevant to the Establishment
Clause analysis, it is actual legal
coercion that counts—not the
-12-
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"subtle
coercive
pressures"
allegedly felt by respondents in
this case. The majority properly
concludes that "[o]ffense ... does
not equate to coercion," since
"[a]dults often encounter speech
they find disagreeable[,] and an
Establishment Clause violation
is not made out any time a
person experiences a sense of
affront from the expression of
contrary religious views in a
legislative forum." I would
simply add, in light of the
foregoing
history
of
the
Establishment
Clause,
that
"[p]eer pressure, unpleasant

Supreme
Court's
legislative-prayer
jurisprudence and our history.
1.
There is no support for Bormuth's granular
view of legislative prayer. In this regard,
neither Marsh nor Town of Greece restricts
who may give prayers in order to be consistent
with historical practice. In Marsh , for
example, the Supreme Court separately listed
"paid legislative chaplains and opening
prayers" as consistent with the Framers'
understanding of the Establishment Clause.
463 U.S. at 788, 103 S.Ct. 3330 (emphasis
added). And Town of Greece made clear that
we are to focus upon "the prayer opportunity
as a whole" in light of "historical practices and
understandings." 134 S.Ct. at 1819, 1824
(citation omitted).

[870 F.3d 509]
as it may be, is not coercion"
either.

Most significantly, history shows that
legislator-led prayer is a long-standing
tradition. Before the founding of our Republic,
legislators offered prayers to commence
legislative sessions. See, e.g. , American
Archives, Documents of the American
Revolutionary Period, 1774–76, v1:1112
(documenting legislator-led prayer in South
Carolina's legislature in 1775); see also Town
of Greece , 134 S.Ct. at 1833 (Alito, J.,
concurring); cf. S. Rep. No. 32–376, at 4
(1853) ("[The Founders] did not intend to
prohibit a just expression of religious devotion
by the legislators of the nation, even in their
public character as legislators."). Legislatorled prayer has persisted in various state
capitals since at least 1849.6 See Brief of Amici
Curiae

Id. at 1838 (alterations in original and internal
citations omitted).
IV.
Our first inquiry is "to determine whether the
prayer practice in [Jackson County] fits within
the tradition long followed in Congress and the
state legislatures." Id. at 1819 (Majority Op.).
We hold that it does.5
A.
At the heart of this appeal is whether Jackson
County's prayer practice falls outside our
historically accepted traditions because the
Commissioners themselves, not chaplains, or
invited community members, lead the
invocations. Bormuth contends legislator-led
prayer is per se unconstitutional, and
"[b]ecause each Commissioner is Christian ...,
every prayer offered has been Christian" and
therefore the Jackson County Board of
Commissioners is endorsing the Christian
faith. We reject this narrow reading of the

[870 F.3d 510]
State of Michigan and Twenty-One Other
States, at 5–6; Brief of Amici Curiae Local and
State Legislators and the Commonwealth of
Kentucky, at 5–9; Brief of Amici Curiae
Members of Congress, at 4. Indeed, the
Michigan House of Representatives and
Senate sit just north of Jackson County and
-13-
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have documented legislator-led prayer
examples dating back at least to 1879 and
1898, respectively. See H.R. Journal, at 10, 82,
591, 956 (Mich. 1879) (prayers by
representatives); S. Journal, Extra Sess., at
180 (Mich. 1898) (prayer by senator).7

various classes of individuals. They include
chaplains, guest clergymen, legislators , and
legislative staff members. ... All bodies,
including those with regular chaplains, honor
requests from individual legislators either to
give the opening prayer or to invite a
constituent minister to conduct the prayer."
Brief of NCSL as Amicus Curiae, Marsh v.
Chambers , 463 U.S. 783 (1983) (No. 82–83),
1982 WL 1034560, at *2, *3 (emphasis added).

These historical examples are consistent with
those relied upon by the Supreme Court to find
traditions of legislative prayer in Marsh and
Town of Greece . Nebraska's legislature, noted
the Court in Marsh , paid a chaplain since at
least 1867. 463 U.S. at 794, 103 S.Ct. 3330. The
same is true for Town of Greece , where the
Court extended Marsh from state capitals to
town halls by way of one prayer offered before
the City Counsel of Boston in 1910. 134 S.Ct. at
1819. Amici's helpful identification of the
historical breadth of legislator-led prayer in
the state capitals for over one hundred fifty
years more than confirms to us that our history
embraces prayers by legislators as part of the
"benign acknowledgment of religion's role in
society." Id. Accordingly, we give no credence
to Bormuth's contention that these examples
are just "historical aberrations." The same can
be said for the Fourth Circuit's conclusion in
Lund that legislator-led prayer is a
"phenomenon [that] appears to be the
exception to the rule," 863 F.3d at 279,
especially because that court apparently did
not consider the numerous examples of such
prayers presented to us.

[870 F.3d 511]
The record in Town of Greece also shows the
long-standing practice of legislator-led prayer
has continued to today. Observe the prayer
offered by one of Greece's councilmen (and
one that is quite similar to the prayers offered
here):
Please bow your heads and join
me in prayer. Heavenly Father
we thank you for this day. We
thank you for the opportunity to
now join together here to
conduct the important public
business that is before us. We
ask that you would guide the
decision making and the
discussions that take place this
evening, and that you would
bless each of the participants in
the town board as well as all of
those who are here in the
audience and may be viewing on
television. We pray this in your
name, amen.

As reflected in Marsh and Town of Greece ,
this history of legislators leading prayers is
uninterrupted and continues in modern time.
Take Marsh 's conclusion that "the practice of
opening sessions with prayer ... has also been
followed consistently in most of the states."
463 U.S. at 788—89, 103 S.Ct. 3330. In
drawing this conclusion, the Court relied on an
amicus brief by the National Conference of
State Legislatures ("NCSL"), which surveyed
the various practices across the state
legislatures. Id. at 789 n.11, 103 S.Ct. 3330.
The NCSL expressly disclaimed the notion that
chaplain-only prayers are the norm: "The
opening legislative prayer may be given by

Joint Appendix at 66a–67a, Town of Greece v.
Galloway , 134 S.Ct. 1811 (2014), 2013 WL
3935056. Other council members offered
silent prayers, directing the audience to
"remain standing" and "bow heads" while
reflecting upon the September 11, 2001,
terrorist attacks and Greece residents who
recently passed away. Id. at 26a—27a, 29a,
45a, 57a.
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Here, Jackson County presented a 2002 NCSL
study reinforcing the earlier conclusion cited
in Marsh that chaplains do not exclusively give
opening prayers: "Forty-seven chambers allow
people other than the designated legislative
chaplain or a visiting chaplain to offer the
opening prayer. Legislators , chamber clerks
and secretaries, or other staff may be called
upon to perform this opening ceremony."
(Emphasis
added.)
More
specifically,
legislators gave prayers in thirty-one states.
The same study notes that only members are
permitted to deliver prayers in Rhode Island.
Closer to Jackson County, for example, the
Michigan House of Representatives permits an
invocation to "be delivered by the Member or
a Member's guest." Mich. H.R. R. 16 (emphasis
added). So, too, does Congress. See, e.g ., 161
Cong. Rec. S3313 (daily ed. May 23, 2015)
(documenting invocation by Oklahoma
Senator James Lankford); United States
House of Representatives, Office of the
Chaplain,
Guest
Chaplains,
http://chaplain.house.gov/chaplaincy/guest_
chaplains.html (last visited Aug. 15, 2017)
(listing guest chaplains "who have been
recommended by the Members of Congress");
Sen. Robert C. Byrd, Senate Chaplain, in 2 The
Senate , 1789–1989 , Addresses on the History
of the United States Senate 297, 305 (1982);
see also Brief of Amici Curiae State of
Michigan and Twenty-One Other States, at
10—12 (listing over 100 counties within the
Sixth Circuit alone that permit lawmaker-led
prayer).

denying the right to dissent by those who
disagree." Id. As one of Jackson County's
Commissioners stated, "Commissioners, as
individuals, have a right to pray as we believe."
Preventing Jackson County's Commissioners
from giving prayers of their own choosing
detracts from their ability to take "a moment
of prayer or quiet reflection [to] set[ ] the[ir]
mind to a higher purpose and thereby ease [ ]
the task of governing." Id.
Town of Greece instructs that "government
must permit a prayer giver to address
[870 F.3d 512]
his or her own God or gods as conscience
dictates," and that it is not the role of the
judiciary to act "as [a] supervisor[ ] and
censor[ ] of religious speech." Id. at 1822
(Majority Op. ). We heed this advice and
decline the invitation to find an appreciable
difference
between
legislator-led
and
legislator-authorized
prayer
given
its
historical pedigree. Put simply, we find it
insignificant that the prayer-givers in this case
are publicly-elected officials. In our view and
consistent with our Nation's historical
tradition, prayers by agents (like in Marsh and
Town of Greece ) are not constitutionally
different from prayers offered by principals.
See also Turner v. City Council of City of
Fredericksburg , 534 F.3d 352, 355—56 (4th
Cir. 2008) (O'Connor, J., retired) (finding in a
pre- Town of Greece case that opening prayers
offered by only city council members were
permissible under the Establishment Clause).
The Establishment Clause does not tolerate,
much less require, such mechanical line
drawing. See Lynch , 465 U.S. at 678—79, 104
S.Ct. 1355 ("The line between permissible
relationships and those barred by the
[Establishment] Clause can no more be
straight and unwavering than due process can
be defined in a single stroke or phrase or
test.").

This tradition of legislator-led prayer makes
sense in light of legislative prayer's purpose—
it "invites lawmakers to reflect upon shared
ideals and common ends before they embark
on the fractious business of governing." Town
of Greece , 134 S.Ct. at 1823. Legislative prayer
exists "largely to accommodate the spiritual
needs of lawmakers and connect them to a
tradition dating to the time of the Framers."
Id. at 1826 (Kennedy, J.). It "reflect[s] the
values [public officials] hold as private
citizens. The prayer is an opportunity for them
to show who and what they are without

Here, the district court correctly concluded
that if "the constitutionality of a legislative
-15-
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prayer is predicated on the identity of the
speaker, potentially absurd results would
ensue. Under such a holding, an invocation
delivered in one county by a guest minister
would be upheld, while the identical
invocation delivered in another county by one
of the legislators would be struck down." See
also Am. Humanist , 851 F.3d at 529 ("It would
be nonsensical to permit legislative prayers
but bar the legislative officers for whom they
are being primarily recited from participating
in the prayers in any way.").

"denigrates all nonbelievers and minority
faiths." Even assuming that such a reference
"disparage[s] those who did not accept the ...
prayer practice," this stray remark does "not
despoil a practice that on the whole reflects
and embraces our tradition." Id. at 1824. One
stray remark, we might add, pales in
comparison to the litany of prayers the Fourth
Circuit concluded
[870 F.3d 513]
impermissibly advanced Christianity in Lund ,
863 F.3d at 284—85 (detailing prayers that
"implicitly ‘signaled disfavor toward’ nonChristians," "characterized Christianity as ‘the
one and only way to salvation,’ " "proclaim[ed]
that Christianity is exceptional and
suggest[ed] that other faiths are inferior," and
"urged attendees to embrace Christianity,
thereby preaching conversion") (citations and
brackets omitted); but see id. at 313—16 (Agee,
J., dissenting) (criticizing majority for
condemning prayers similar to those approved
in Marsh and Town of Greece ).

2.
Although the prayers offered before the Board
generally espouse the Christian faith, this does
not make the practice incompatible with the
Establishment Clause. Quite the opposite, the
content of the prayers at issue here falls within
the religious idiom accepted by our Founders.
Consistent with Town of Greece , the solemn
and respectful-in-tone prayers demonstrate
the Commissioners permissibly seek guidance
to "make good decisions that will be best for
generations to come" and express well-wishes
to military and community members. Cf. 134
S.Ct. at 1823. The prayers "vary in their degree
of religiosity" and often "invoke the name of
Jesus, the Heavenly Father, or the Holy
Spirit," but Town of Greece makes clear the
Founders embraced these universal and
sectarian references as "particular means to
universal ends." Id. at 1823—24.

That the prayers reflect the individual
Commissioners' religious beliefs does not
mean the Jackson County Board of
Commissioners is "endorsing" a particular
religion, Christianity or otherwise. For one,
while all the Commissioners presumably
believe in Jesus Christ, the faiths of
Christianity are diverse, not monolithic. The
Reformation of the Sixteenth Century
spawned an explosion of Christian faiths.
Many of those practicing these new Christian
faiths sought religious freedom in America and
found refuge from the tyranny inflicted by
sectarian governments. To guarantee religious
liberty to all persons, including those
practicing the emerging Christian religions,
the drafters and ratifiers of the First
Amendment of our Constitution provided:

Nor do the prayers themselves fall outside
Town of Greece 's pertinent constraint on
content—there is no evidence that the
"invocations denigrate nonbelievers or
religious minorities, threaten damnation, or
preach conversion" or that there is a "pattern
of prayers that over time denigrate,
proselytize, or betray an impermissible
government purpose." Id. at 1823, 1824.
Bormuth has identified one portion of one
prayer where a Commissioner stated, "Bless
the Christians worldwide who seem to be
targets of killers and extremists"; he claims
this is evidence of a prayer practice that

Congress shall make no law
respecting an establishment of
religion, or prohibiting the free
exercise thereof.
-16-
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U.S. CONST. amend. I.

[870 F.3d 514]

We do not know the religious faiths of the
2013–2014 Jackson County Commissioners.
The nine "Christian" Commissioners may have
included Roman Catholics, Southern Baptists,
Mormons, Quakers, Episcopalians, Lutherans,
Methodists, and others.

advance any one, or to disparage any other,
faith or belief.’ " Id. at 1823 (quoting Marsh ,
463 U.S. at 794—95, 103 S.Ct. 3330 ).
Thus, in the present case, the district court
correctly concluded that the all-Christian
makeup of the Commissioners is "immaterial":

Nor do we know the religious faiths of the
current Commissioners. But we do know that
Commissioners of different faiths, or no faith,
may be elected. With each election, the people
of Jackson County may elect a Commissioner
who is Muslim, Buddhist, Hindu, Jewish,
Mormon, Roman Catholic, Eastern Orthodox
Christian, Baptist, Methodist, Presbyterian,
Lutheran, Episcopalian, Congregationalist,
Quaker, Amish, Mennonite, Pentecostal,
Animist, Pagan, Atheist, or Agnostic (and so
on). The religious faiths of periodically elected
officials—including
Jackson
County's
Commissioners—are dynamic, not static. In
fact, east of Jackson County is the City of
Hamtramck, Michigan, which just elected a
Muslim majority city council.8 Were Mr.
Bormuth elected to the Jackson County Board
of Commissioners, he could freely begin a
legislative session with an invocation of his
choosing, under the religion-neutral Jackson
County prayer practice.

As elected officials, they were
chosen as representatives whose
interests were most closely
aligned with the public's, and
their personal beliefs are
therefore a reflection of the
community's
own
overwhelmingly
Christian
demographic. ... [T]he future
may bring Commissioners of
more
diverse
religious
backgrounds who will deliver
invocations in those traditions.
To hold otherwise would
contravene Marsh 's sanction of
legislative prayer delivered for
sixteen years by a single
Presbyterian clergyman.
This reasoning also aptly applies Town of
Greece 's express command that once
government "invites prayer into the public
sphere," it "must permit a prayer giver to
address his or her own God or gods as
conscience dictates. ..." Id. at 1822.

It is clear from Marsh and Town of Greece that
creed-specific prayers alone do not violate the
First Amendment. Specifically, in Marsh , the
Supreme Court sanctioned the practice of
selecting the same Presbyterian clergyman for
sixteen consecutive years. 463 U.S. at 793, 103
S.Ct. 3330. And in Town of Greece , the
Supreme Court instructed that Marsh did not
"imply the rule that prayer violates the
Establishment Clause any time it is given in
the name of a figure deified by only one faith
or creed." 134 S.Ct. at 1821. Rather, "[p]rayer
that reflects beliefs specific to only some
creeds can still serve to solemnize the
occasion, so long as the practice over time is
not ‘exploited to proselytize or

Marsh and Town of Greece do not require
Jackson County to provide opportunities for
persons of other faiths to offer invocations.
Just like Greece, Jackson County maintains a
facially neutral prayer policy. Id. at 1824.
Under this policy, the Board as a whole cannot
be said to "act as supervisors and censors of
religious speech. ..." Id. at 1822. To the extent
the prayer opportunity in Town of Greece
produced prayers by a variety of faiths, we
disagree with the dissent and the Fourth
Circuit that Town of Greece 's holding is
dependent upon religious heterogeneity. See
-17-
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Lund , 863 F.3d at 281—82. Its holding on this
point is that "[s]o long as the town maintains a
policy
of
nondiscrimination,"
the
Establishment Clause does not mandate a
municipality of predominately one faith to
"achieve religious balancing." Town of Greece
, 134 S.Ct. at 1824. Jackson County's prayer
policy permits prayers of any—or no—faith,
and the County need not adopt a different
policy as part of a "quest to promote a diversity
of religious views." Id. (internal quotation
marks omitted). To find otherwise would
"require the [County] to make ... judgments
about the number of religions it should
sponsor and the relative frequency with which
it should sponsor each." Id. (alterations and
citation omitted). But as Town of Greece
commands, such "judgments" are "wholly
inappropriate." Id. (citation omitted).

structured this inquiry." Town of Greece , 134
S.Ct. at 1818 (internal quotation
[870 F.3d 515]
marks and citation omitted). As we have
previously noted en banc before, "even the
author of the Lemon decision, the late Chief
Justice Burger, did not see fit to apply the
Lemon test when he wrote the Court's opinion
in [ Marsh ]." Am. Civil Liberties Union of
Ohio , 243 F.3d at 305—06. This omission is
made all the more notable by the fact that
Justice Brennan expressly advocated for
application of the Lemon - test in dissent, and
the lower court opinion applied Lemon .
Marsh , 463 U.S. at 797—801, 103 S.Ct. 3330
(Brennan, J., dissenting) (discussing "indirect
coercive pressure upon religious minorities to
conform" in the context of the Lemon test);
Chambers v. Marsh , 675 F.2d 228, 233–35
(8th Cir. 1982). Accordingly, we follow the
Supreme Court's precedent and conclude
Lemon 's endorsement test is inapplicable to
legislative prayer cases.9 See also Elmbrook
Sch. Dist. v. Doe , ––– U.S. ––––, 134 S.Ct.
2283, 2284, 189 L.Ed.2d 795 (2014) (Scalia, J.,
dissenting from the denial of certiorari) ("
Town of Greece abandoned the antiquated
‘endorsement test.’ "); Jones v. Hamilton Cty.
Gov't , 530 Fed.Appx. 478, 487–88 (6th Cir.
2013) (in pre- Town of Greece case, stating
that "[g]iven the Supreme Court's choice not to
apply Lemon in Marsh , we decline Appellants'
invitation" to apply Lemon ).

Finally, religious "endorsement" is a thread
woven by the Lemon test. Smith , 788 F.3d at
587 (explaining that "the Sixth Circuit ‘has
treated the endorsement test as a refinement
or clarification of the Lemon test’ " (citation
omitted)). Were we to agree with our
dissenting colleagues that the prayers by the
Jackson County Commissioners run afoul of
the Establishment Clause because the prayergivers and the government officials are "one
and the same" (i.e., "excessive entanglement")
and therefore "the Commissioners are
effectively endorsing a specific religion," we
would be rewriting thirty-plus years of
Supreme Court jurisprudence—by applying
Lemon 's endorsement rubric in lieu of looking
through history's lens as dictated by Marsh
and Town of Greece .

B.
On the issue of coercion, the Town of Greece
decision produced a majority result, but not a
majority
rationale.
Under
these
circumstances, Marks v. United States
provides that "the holding of the Court may be
viewed as that position taken by those
Members who concurred in the judgments on
the narrowest grounds. ..." 430 U.S. 188, 193,
97 S.Ct. 990, 51 L.Ed.2d 260 (1977) (citation
omitted). "Taken literally, Marks instructs
lower courts to choose the ‘narrowest’

Neither Marsh nor Town of Greece applies
Lemon 's balancing of purposes and
government entanglement when examining
the constitutionality of legislative prayer.
Rather, Marsh "carv[ed] out an exception to
the
Court's
Establishment
Clause
jurisprudence, because it sustained legislative
prayer without subjecting the practice to any
of the formal tests that have traditionally
-18-
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concurring opinion and to ignore dissents."
United States v. Cundiff , 555 F.3d 200, 208
(6th Cir. 2009) (citation omitted). That is, we
take the "one which relies on the ‘least’
doctrinally ‘far-reaching-common ground’
among the Justices in the majority. ..." Id. at
209 (citation omitted).

acknowledge the place religion holds in the
lives of many private citizens, not to afford
government an opportunity to proselytize or
force truant constituents into the pews." 134
S.Ct. at 1825 (Kennedy, J.). That we permit
legislative prayer "does not suggest that those
who disagree are compelled to join the
expression or approve its content." Id. ; see
also id. at 1827 ("But in the general course
legislative bodies do not engage in
impermissible coercion merely by exposing
constituents to prayer they would rather not
hear and in which they need not participate.").

In our panel opinion, we were divided
regarding whether Justice Kennedy's threeJustice plurality opinion or Justice Thomas's
two-Justice concurring opinion controls under
Marks on the question of coercion. Compare
Bormuth v. Cty. of Jackson , 849 F.3d 266,
279–81 (6th Cir. 2017) (Moore, J.), with id. at
304–05 (Griffin, J., dissenting).10 Because
Bormuth's

We start, consistent with Town of Greece , by
declining to view the coercive effect of prayers
at local government meetings differently from
the effect of prayers at legislative sessions
because local government meetings are small,
intimate, and often involve citizens raising
issues that most immediately affect their lives.
In these tightknit gatherings of a few
community members, the argument goes,
residents who appear before local officials are
likely to join in prayers despite misgivings for
fear of offending the officials. To be sure, this
difference was at the core of an opinion in
Town of Greece : Justice Kagan's dissent. Id.
at 1851—52 (Kagan, J., dissenting) ("The
majority thus gives short shrift to the gap—
more like, the chasm—between a legislative
floor session involving only elected officials
and a town hall revolving around ordinary
citizens."). However, the five Justices in the
Town of Greece majority did not adopt these
distinctions. Neither do we.

[870 F.3d 516]
challenge fails under either standard, we need
not resolve this issue.
1.
First, Justice Kennedy's opinion. The societal
"pressures" exerted upon Bormuth during the
prayers are consistent with those advanced by
the petitioners in Town of Greece and rejected
by Justice Kennedy. Under his approach,
whether a legislative prayer practice rises to
the level of coercion "remains a fact-sensitive
one that considers both the setting in which
the prayer arises and the audience to whom it
is directed," and "must be evaluated against
the backdrop of historical practice." 134 S.Ct.
at 1825 (Kennedy, J.); see also Santa Fe Indep.
Sch. Dist. v. Doe , 530 U.S. 290, 315, 120 S.Ct.
2266, 147 L.Ed.2d 295 (2000) ("Whether a
government
activity
violates
the
Establishment Clause is ‘in large part a legal
question to be answered on the basis of judicial
interpretation of social facts. Every
government practice must be judged in its
unique circumstances.’ " (alteration and
citation omitted)). We presume that a
"reasonable observer ... understands that ...
[the] purpose [of legislative prayer is] ... to
lend gravity to public proceedings and to

It is significant here, as in Town of Greece ,
that "[n]othing in the record suggests that
members of the public are dissuaded from
leaving the meeting room during the prayer,
arriving late, or even, as happened here,
making a later protest." Id. at 1827 (Kennedy,
J.).11 Bormuth admitted
[870 F.3d 517]
to not participating in Jackson County's prayer
practice. His "quiet acquiescence [should] not,
-19-
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in light of our traditions, be interpreted as an
agreement with the words or ideas expressed."
Id.
Instead of acknowledging this critical
concession, Bormuth and Amicus Americans
United argue Jackson County's invocation
practice is coercive in three ways Town of
Greece was not: (1) the Board's Chairman (or
other Commissioners) preface the prayers
with a request to rise and assume a reverent
position; (2) two Commissioners turned their
backs on Bormuth while he was speaking
during public comment, and two others made
statements reflecting their dislike of him; and
(3) the Board denied Bormuth's requests to sit
on two citizen committees. They therefore
contend that application of Justice Kennedy's
coercion standard requires a different
outcome. We disagree.
First of all, we do not agree that soliciting adult
members of the public to assist in solemnizing
the meetings by rising and remaining quiet in
a reverent position is coercive. See Am.
Humanist Ass'n , 851 F.3d at 526 ("polite
requests" by governmental officials to stand
for invocations "do not coerce prayer"). These
"commonplace" and "reflexive" requests—
whether from ministers or elected individuals
following their own faith's normative cues—do
not alone mandate participation, especially as
most are preceded with a polite "please." Town
of Greece , 134 S.Ct. at 1832 (Alito, J.,
concurring). We do not think there is a
constitutional
difference
here,
for
government-sanctioned prayers by official
chaplains or invited community members still
fall within the ambit of the Establishment
Clause. More importantly, and as the district
court stated, "[a]lthough nonadherents to
Christianity such as Bormuth may fear that
their business before the Board would be
prejudiced if the Commissioners observed
their noncompliance with the request to stand,
the risk of prejudice is no greater if the request
is delivered by a Commissioner than if it is
delivered by a guest chaplain. In both
situations, the Commissioners are equally

capable of observing those who comply and
those who do not." And, it is not as if a
Commissioner specifically ordered Bormuth
to stand and remain reverent in the face of
Bormuth's protest to the contrary. See, e.g. ,
Fields v. Speaker of the Penn. House of
Representatives , 251 F. Supp. 3d 772, 776,
788, 2017 WL 1541665, at *2, 11 (M.D. Pa. Apr.
28, 2017) (plaintiffs plausibly pled a violation
of the Establishment Clause in a legislative
prayer case where the Speaker of the House
"publicly singled out [objectors] and ordered
them to rise for the invocation," and "[w]hen
they refused, the Speaker directed a legislative
security officer to ‘pressure’ them to stand").
Second, that two Commissioners on separate
occasions turned their backs on Bormuth
during his public comments gives us no
constitutional pause. One of these incidents
was in response to Bormuth's comments about
abortion and thus unrelated to the Board's
invocation practice. Rather, as the district
court found, "the[ ] behavior [wa]s likely an
unfortunate expression of their own personal
sense of affront elicited by [Bormuth's]
sentiments." Moreover, these isolated
incidents are not indicative of a "pattern and
practice" of coercion against nonbelievers of
religion. Town of Greece , 134 S.Ct. at 1826
(Kennedy, J.).
Bormuth and Amicus Americans United also
point to post-litigation statements made by
two of the Commissioners as reported in a
local newspaper as evidence of him being
treated differently on account
[870 F.3d 518]
of his complaints regarding the prayer
practice. Those statements are as follows:
?
Commissioner
Rice:
"[Bormuth] is attacking us and,
from my perspective, my Lord
and savior Jesus Christ. Our civil
liberties should not be taken
away
from
us,
as
-20-
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commissioners."

Establishment
Clause
might
prevent
government officials from making a practice of
"singl[ing] out dissidents for opprobrium,"
Town of Greece , 134 S.Ct. at 1826 (Kennedy,
J.), but it does not require them to keep their
cool. This point separates this case from Lund
, where the Fourth Circuit found "[m]ultiple"
examples of prayers portraying non-Christians
as "spiritual[ly] defect[ive]" and "suggesting
that other faiths are inferior." 863 F.3d at
284–85. No such practice of opprobrium has
been alleged here, let alone shown.

? Commissioner Duckham:
"What about my rights? ... If a
guy doesn't want to hear a public
prayer, he can come into the
meeting two minutes late."
? Duckham: "All this political
correctness, after a while I get
sick
of
it."
? Rice: "We Commissioners, as
individuals, have a right to pray
as we believe."

That leaves us with Bormuth's final coercion
claim that Jackson County allocated benefits
and burdens due to Bormuth's objection to its
prayer practice by not appointing him to the
Solid Waste Planning Committee or the Board
of Public Works. Assuming appointments to
local citizen advisory boards rises to the level
of "allocating benefits and burdens" under
Town of Greece , and including those facts set
forth in Bormuth's second motion to
supplement that the district court denied, we
do not agree.13

Three are in the context of an individual's right
to offer a prayer of his faith, without
preclearance by "an administrator or judge,"
and thus offer no help to Bormuth. Id. at
1822—23 (Majority Op.). That is, their
comments confirm the prayers accommodate
the Commissioners' spiritual needs and are
not directed toward the audience. Id. at 1826
(Kennedy, J.). The fourth, the political
correctness comment, at worst reflects a stray
statement by one of the nine Commissioners
and is not reflective of the Board as a whole.

[870 F.3d 519]
Beyond a template rejection letter, we know
nothing about why Jackson County rejected
Bormuth's application to fill a vacancy on the
Solid Waste Planning Committee. All we have
are unverified assertions from his complaint
that he "believes he was excluded deliberately
in retaliation for his Pagan religious beliefs, his
hostility to an established Christian religion,
and his filing of this lawsuit in Federal Court."
But in order to defeat Jackson County's motion
for summary judgment, Bormuth was required
to go "beyond the pleadings" and "do more
than simply show that there is some
metaphysical doubt as to material facts to
survive summary judgment." Travelers Prop.
Cas. Co. of Am. v. Hillerich & Bradsby Co. ,
598 F.3d 257, 270 (6th Cir. 2010) (citation
omitted). Bormuth failed to put forth any
evidence tying his objection to the invocations
to the Board's decision to not appoint him to

Moreover, nothing in the record suggests that
the Commissioners who turned their backs on
Bormuth or spoke out about him in public
were expressing antagonism for his religious
beliefs . Rather, the record reflects they reacted
to his antagonism toward them . Individuals in
Jackson County, including elected officials,
know what getting sued by Bormuth feels like,
having been in the position many times before.
See, e.g. , Bormuth v. City of Jackson , No. 1211235, 2013 WL 1944574, at *2 (E.D. Mich.
May 9, 2013) (criticizing Bormuth for
"inject[ing] into the record venomous,
irrelevant, and gratuitous commentary").12
The Commissioners did react poorly to
Bormuth's actions. Context shows, however,
that they reacted not to his beliefs but to the
litigious way he chose to express them. Indeed,
the comments quoted above came after
Bormuth had brought yet another lawsuit. The
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the Solid Waste Planning Committee, and we
therefore give no weight to this allegation.
We know slightly more with respect to his
application for an appointment to the Board of
Public Works. Yet, other than Bormuth's
attestation that he was "the most qualified
applicant," there is nothing in the record
linking the refusal to appoint Bormuth to the
Board of Public Works to his objection to the
prayer policy. Bormuth even admits he was
told that the candidate selected "was a former
township supervisor who was involved with
setting up a township recycling station and
that his experience with recycling was the
focus for his appointment." Accordingly, there
is no record evidence indicating Jackson
County "allocated benefits and burdens based
on participation in the prayer. ..." Town of
Greece , 134 S.Ct. at 1826 (Kennedy, J.).
On this record, Bormuth has not carried his
burden to set aside Justice Kennedy's
presumption that reasonable observers know
legislative prayer "lend [s] gravity to public
proceedings[,] and ... acknowledge[s] the place
religion holds in the lives of many private
citizens," and does not "afford government an
opportunity to proselytize or force truant
constituents into the pews." Id. at 1825. At
bottom, Bormuth has shown he was offended
by the Christian nature of the Board's prayers.
But "[o]ffense ... does not equate to coercion."
Id. at 1826. Jackson County therefore did not
"engage in impermissible coercion merely by
exposing [Bormuth] to prayer [he] would
rather not hear and in which [he] need not
participate." Id. at 1827.
2.
Finally, under Justice Thomas's legal coercion
test, Bormuth's challenge easily fails. In fact,
he makes no such argument to the contrary.
Bormuth only raises "subtle coercive
pressures" which do not remotely approach
"actual legal coercion." Id . at 1838 (Thomas,
J., concurring in part and in the judgment).

C.
In sum, Jackson County's invocation practice
is consistent with Marsh v. Chambers and
Town of Greece v. Galloway and does not
violate the Establishment Clause.
V.
For these reasons, we affirm the judgment of
the district court.
ROGERS, J., concurring. I concur in the
majority opinion.
CONCURRENCE
I write separately to explain why Justice
Thomas's concurrence in Town of Greece ,
[870 F.3d 520]
however compelling it may be, does not
constitute binding precedent for us in this
case.
The general rule of both horizontal and vertical
stare decisis is that holdings of the same court,
and of a higher court (to which the parties can
appeal), not overruled or superseded by later
such holdings, constitute binding precedent.
Horizontal stare decisis protects the
fundamental interest of deciding like cases
alike (basic fairness), and the interest of
having people know what the law is (notice).
Vertical stare decisis in a pyramidal court
system, in addition, obviates the need for
repeated appeals. A lower federal court should
decide the same way as an unsuperseded
holding of the U.S. Supreme Court, assuming
that
the
facts
are
not
materially
distinguishable. In particular, when there is
argument as to whether facts are materially
distinguishable, we look to the reasoning of the
majority Justices to see what facts and
reasoning led to the majority holding.
This is straightforward when five or more
members of the Supreme Court agree on the
-22-

Bormuth v. Cnty. of Jackson, 870 F.3d 494 (6th Cir., 2017)

reasoning for the holding. As a matter of longstanding, deeply accepted practice, we do not
treat holdings as less binding when the
majority members of the precedent-setting
Court have been replaced. We assume for stare
decisis purposes that the same Justices are still
there.
The above analysis also applies quite simply in
the case of split majority opinions. To the
extent that facts are not materially
distinguishable, and the case has not been
overruled or superseded, we should reach the
same result that the precedent Court would
have necessarily reached, to the extent that we
can do so, by looking one-by-one at the
controlling rationale of each of the various
opinions that make up the precedent majority.
This serves directly the underlying purposes of
horizontal and vertical stare decisis.
The following conclusion of Judge Kavanaugh
states with striking elegance the rule that
fundamentally serves these purposes:
Even though it is often not
possible to identify a "common
rationale" in the multiple
opinions from a splintered
decision, lower courts can still
reach a result consistent with the
opinions of a majority of the
Supreme Court. They can do so
by following the opinion that
would lead to an outcome that a
majority of the Supreme Court in
the governing precedent would
have reached if confronted with
the current case.
United States v. Duvall , 740 F.3d 604, 613
(D.C. Cir. 2013) (Kavanaugh, J., concurring).1
This test has the incidental advantage of not
foisting a strange meta-analysis on lower
courts to determine which of two Supreme
Court positions is, for instance, more or less
"doctrinally far-reaching." See United States v.
Cundiff , 555 F.3d 200, 209 (6th Cir. 2009). All

the lower court has to do is run its analysis
using the various opinions in the split decision,
and then see whether now holding the same
way as the
[870 F.3d 521]
split precedent majority would have obtained
five votes of that majority.
The test is also consistent with the Marks
narrowest-grounds rubric. Marks , like this
case, was one in which multiple opinions were
"linear" or "nested." See King v. Palmer , 950
F.2d 771, 781 (D.C. Cir. 1991). A "linear" or
"nested" set of rulings is one in which any
ruling in the same direction as the majority,
under one of the opinions constituting the
majority, would logically require the judges of
the other decision to rule the same way. See id.
; see also Duvall , 740 F.3d at 610 (Kavanaugh,
J., concurring). It is in that context that the
controlling opinion is "narrower": the future
cases that it would control comprise a smaller
set than the set of cases that would be
controlled by the other. As Judge Kavanaugh
noted, in such linear cases the opinion "that
occupies the middle ground" between the
"broader opinion supporting the judgment"
and the dissent will normally be controlling.
Duvall , 740 F.3d at 610 (Kavanaugh, J.,
concurring). The "middle ground" in Town of
Greece with respect to coercion is clearly
Justice Kennedy's opinion.
The test also avoids an anomaly like the one
that would result if, for instance, we were to
hold that Justice Thomas's opinion was
controlling precedent in this case. In a future
case, we would have to hold that religious
practices that seven Town of Greece Justices
would clearly find unconstitutional were
nonetheless constitutional because of the
views of only two Justices. Such an anomalous
result would be inconsistent with fundamental
principles of stare decisis.
SUTTON, Circuit Judge, concurring.
-23-

Bormuth v. Cnty. of Jackson, 870 F.3d 494 (6th Cir., 2017)

CONCURRENCE

[870 F.3d 522]

"Let us pray." Or "Let me pray.""Please join me
in prayer." Or "Please join me, if you wish, in
prayer.""Please stand reverently as we pray."
Or "Please stand reverently, if you wish, as we
pray.""Council member Smith will now offer a
prayer." Or "Our chaplain will now offer a
prayer.""We pray these things in Jesus's
name." Or "We pray these things in God's
name.""We pray these things in God's name"
while making the sign of the cross.Or "We pray
these things in God's name" without making
the sign of the cross.

authorized such prayers. No one doubted the
practice for most of our history. And when
challenges to the practice first arose about
thirty-five years ago, the Supreme Court made
clear that such prayers are constitutional so
long as they do not coerce non-believers. See
Marsh v. Chambers , 463 U.S. 783, 103 S.Ct.
3330, 77 L.Ed.2d 1019 (1983) ; Town of Greece
v. Galloway , ––– U.S. ––––, 134 S.Ct. 1811,
188 L.Ed.2d 835 (2014).

In telling Congress and eventually the States
that they "shall make no law respecting an
establishment of religion," the First
Amendment does not preference any of these
options. Nor does the guarantee suddenly
spring into action based on the percentage of
invocation prayers given in one faith tradition
over time—25%?, 50%?, 75%?, 100%?—so
long as the governmental body does not
exclude prayers because of their content.
Good manners might have something to say
about all of this and how it is done. So too
might the Golden Rule. But the United States
Constitution does not tell federal judges to
hover over each town hall meeting in the
country
like
a
helicopter
parent,
scolding/revising/okaying the content of this
legislative prayer or that one.
Instead of asking judges to referee what will
inevitably become arbitrary lines and thus will
run the risk of becoming judge-preferenced
lines, case law looks to American historical
practices to determine what the Establishment
Clause allows and what it does not. History
judges us in this area. We do not judge history.
For all of American history, such prayers have
been allowed, whether invoking Jesus, God, or
something else, whether by government-paid
chaplains or by the elected officials
themselves. And for all of American history,
the United States Supreme Court has

One point on which we can all agree is that the
solemnity of the occasion, then and now,
makes spiritual invocations a permissible way
to begin work on behalf of the People—in
legislative bodies, executive proceedings, or
court hearings. I am not aware of a single
opinion by a Justice of the United States
Supreme Court or by a Judge of our Court who
doubts that point.
The point on which we have trouble agreeing
is what terms individual chaplains and
individual elected officials may use in offering
such invocations. But here's the rub: If the
explanation for an invocation prayer is the
humble act of seeking divine guidance before a
session of government, is it not strange for
judges to interfere with the content (e.g., God,
Allah, or Jesus) or symbols (e.g., making the
sign of the cross or not) of that official's
prayer? Why permit legislative prayers, then
call them a trespass when done sincerely in the
manner traditionally used by that individual?
So long as the prayer giver does not try to
coerce anyone into adopting their faith, so long
in other words as the individual gives an
invocation, not an altar call, I see no
meaningful role for judges to play.
No less importantly, does the prohibition on
establishing any one religion really require us
to pick one set of the above invocation options
over the other? Do we really want to go down
the road of telling people how to pray? There
would be some irony in accepting this
invitation. We have whole bodies of law
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connected to adjacent guarantees of the First
Amendment that confirm the perils of
allowing government officials to regulate the
content of speech, and still more the content of
a religious exercise, unless absolutely
necessary. At some point judicial prescription
prevents the words of an invocation prayer
from being a prayer at all. The courts in this
country have set their example by using "God,"
as in "God save the United States and this
Honorable Court." Others are free to follow the
courts' example and perhaps learn from it. But
with the exception of prohibiting coercion or
proselytization, I doubt the federal courts can
do anything better than teach by example and
trust Americans in large cities and small
hamlets to respect our many traditions and to
live and learn over time through the
experience of using different invocation
practices.

way of praying. For others, it conveys more
respect, not less, when the individual invokes
their God authentically and unguardedly and
in the process offers a glimpse into who they
are. I am reticent to favor one perspective over
the other.

Even references to "God," which make most
people comfortable, are not a balm for
everyone. It's a multi-perspective word, yes.
But it's not an all-perspective word, as Mr.
Bormuth's position in this case confirms. In
his view, none of the options listed at the
outset of this opinion satisfies the
Establishment Clause. All references to any
one faith or to religion in general, he says,
must be removed from governmental
proceedings. Who is coercing whom under
that approach? And what are we establishing?

The idea that the Establishment Clause favors
chaplain-led prayers over legislator-led
prayers is particularly puzzling. Prayers by
their nature are personal, even when offered in
a public setting. It is a petition by the
individual, not the State or City. And that's the
way most people perceive them given our long
history of permitting such invocations. Just as
we would not mistake a legislator's reference
to his or her faith during a floor debate as an
establishment of religion, we should not make
that mistake when they invoke their personal
faith as part of an invocation. But if there is a
message-sending risk with invocation prayers,
I would think it grows, rather than diminishes,
when the governmental body hires a faith
leader (necessarily of one faith) to say the
prayers. A government-sponsored faith leader
seems closer to an establishment than
allowing each official to pray however they
wish or to offer no prayer at all.

In resolving cases of this sort, I would be
mindful about what we are "walling in or
walling out." Governmental bodies, courts
included, usually strive to be respectful of the
diversity of faiths in any one town, region, or
the country as a whole. As well they should.
But what really counts as respect? And what
really counts as tolerance? Different
perspectives abound. For some, it's too much
information to listen to an individual's
traditional
[870 F.3d 523]

Either way, none of this should obscure the
broader point that the terms of the
Constitution and the words of our cases do not
require, or even allow, us to parse highly
personal offerings on the basis of our
intuitions or social conventions about how
best to foster religious sensitivity in America.
Who can say when a prayer offered with
humble fervor has too much fervor and too
little humility? That's not a line the
Constitution asks us to draw, and any efforts to
innovate one are apt to do more harm than
good for the cause of tolerance.

How, after all, does a pattern of legislator-led
prayer with respect to one faith coerce citizens
to follow that faith in a way that chaplain-led
prayer of a single faith does not? If the elected
officials offer an invocation prayer in their own
personal way, that coerces no one. If anything,
-25-

Bormuth v. Cnty. of Jackson, 870 F.3d 494 (6th Cir., 2017)

risks of endorsement and any other risks at the
outer edges of the Establishment Clause cases
increase if the government must hire a
chaplain to permit an opening prayer. And if
Mr. Bormuth succeeds, that of course will be
the remedy: Hire a minister. Does that
solution really satisfy the concerns of those
inclined to adopt it? And what of a legislator
who is also a person of the cloth? Could John
Danforth but not John McCain give an
invocation? When a line offers no meaningful
distinctions, it is a good time to ask whether
the court should draw it.
One last point deserves emphasis. There is no
cognizable evidence that the council excluded
any commissioner who asked to give a prayer
or who chose not to give a prayer. And there is
no evidence that the council adopted its
invocation practice with the goal of favoring
this religion or that one. The practice was
around long before Mr. Bormuth entered the
scene, whether in this town or in many others
around the country. In a country of this size
and diversity, with thousands of local
governmental bodies, it should surprise no one
that some small towns have elected officials of
one faith. Just as many people of like-minded
political views sometimes live in the same
area, so too do many people of like-minded
faiths sometimes live in the same area. That is
inevitable in such a large country. Nor is that
the only inevitability in this area. Just as often,
more often in fact, our pluralism leads to a
greater diversity of faith and a greater diversity
of prayer across the country or in some
instances increases the pressure to abandon
invocation
prayers
altogether.
The
Establishment Clause does not place a thumb
on these local choices.
[870 F.3d 524]
What I have said so far addresses the main
issues presented at the panel stage of this case
and the main issues joined at that stage. At the
en banc stage, considerable attention has been
given to the discovery issues and the reaction
of a few Council members to Mr. Bormuth's

complaints. Just as I join Judge Griffin's fine
opinion in full with respect to the general legal
principles in this area, I join his opinion in full
with respect to the other features of this case.
Let me add a few points as to these other
issues.
Mr. Bormuth cannot have it both ways. He
filed this case as a pro se litigant and insisted
on not having an attorney, even when one was
offered. Having refused to take an attorney, he
is not entitled to relaxed pleading standards or
relaxed motions standards of the sort we
sometimes give to pro se litigants.
Virtually all of the evidence that Mr. Bormuth
now wants us to consider is not admissible or
even in the record. And it was he, not the
county, who first moved—twice—for summary
judgment. At the summary judgment phase of
a case, parties no longer may rely on the
pleadings. To generate a material dispute of
fact, they must cite "particular parts of ... the
record" or show the absence of supporting
evidence on the other side. Civil Rule 56(c)(1).
Rule 56 expressly limits what we may consider
to "materials in the record," Civil Rule
56(c)(3), a mandate that applies to all parties—
represented or not, willing to accept
representation or not.
All of this means we may not consider most of
the "evidence" on which Mr. Bormuth now
relies: the "Pandora's Box" comment; the
"nitwit" remark; the "political correctness
nonsense" remark; and the absence of prayer
in a meeting without public attendance. A
complaint is not evidence. Briefs are not
evidence. And Bormuth never asked the
district court to take judicial notice of any
specific video or videos. The closest he came to
introducing the videos was an attachment to
his motion for summary judgment. All he did,
however, was recite various prayers given at
the town council meetings and cite the online
videos as his source. But his transcriptions did
not include any of the comments or incidents
mentioned above. They included only a
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selection of
invocations.

the

prayers

given

during

County" and a "rare ‘druidic bard,’ " he was
asked to stop attending a community college's
poetry readings); Bormuth v. Dahlem
Conservancy , 837 F.Supp.2d 667, 670 (E.D.
Mich. 2011) (denying Bormuth's religious
discrimination claim against a private nonprofit nature center that asked Bormuth to
stop visiting after he emailed this threat: "tell
your groundsman that the next time I see him
driving that diesel cart just because he is too la
[z]y to walk [I] will ... have the spirits drop a
widow maker on him putting him in a wheel
chair the rest of his life."); see also Bormuth v.
Johnson , No. 16-13166, 2017 WL 82977, at *3
(E.D. Mich. Jan. 10, 2017) (rejecting his claim
that his loss in the Democratic primary was
due to a "deliberate attempt by [a] Christian"—
the Secretary of State—"to deny a Pagan
candidate" a fair election); In re Peter Carl
Bormuth , No. 13–1194 (6th Cir. Apr. 23, 2013)
(rejecting his mandamus action seeking the
recusal of a judge who was a Christian);
Bormuth v. Grand River Envtl. Action Team ,
No. 321865, 2015 WL 6439007 (Mich. Ct. App.
Oct. 22, 2015) (rejecting his claim that he
should be able to conduct groundwater tests
on a nonprofit's property).

The district court also did not abuse its
discretion in rejecting Bormuth's request to
depose Council members about their
invocation prayers. It concluded that courts
should "focus not on the personal motives or
biases of government officials, but rather on
the objective content of the prayer, the impact
it has on the listeners, and any situational
aspects of it that could be unduly coercive." An
invocation prayer does not become
unconstitutional under the Establishment
Clause, or for that matter become
constitutional under the Clause, based on the
subjective motives of the individual who gave
it. Even when the Court has invalidated a
display under the Establishment Clause, it did
not do so based on the subjective purposes of
the local officials. See McCreary County v.
ACLU , 545 U.S. 844, 861—63, 125 S.Ct. 2722,
162 L.Ed.2d 729 (2005).
But if one prefers to ignore the conventional
rules for resolving summary judgment
motions, I would ignore them in full. Other
materials, including lower court decisions
mentioned in one of the amicus briefs, and all
of the videos, show why the council members
became frustrated with Mr. Bormuth and
confirm that this frustration had little to do
with his religious beliefs and more to do with
his methods of advocacy. This was not his first
legal grievance, to put it mildly. See, e.g.,
Bormuth v. City of Jackson , No. 12-11235,
2013 WL 1944574, at *2 (E.D. Mich. May 9,
2013)

During the en banc oral argument, the lawyer
for the county acknowledged, quite properly,
that the council members should not have
expressed their frustration with Mr.
Bormuth—or for that matter with anyone else
who brings a matter to the council. But in the
context of these other legal disputes, it is a bit
rich to say that the council members reacted
negatively to him due to his spiritual views in
particular or to his position on council prayers
in general.

[870 F.3d 525]

KAREN NELSON MOORE, Circuit Judge,
dissenting.

(chronicling
Bormuth's
penchant
for
"inject[ing] into the record venomous,
irrelevant, and gratuitous commentary");
Bormuth v. City of Jackson , 12–11235, 2012
WL 5493599, at *1—2 (E.D. Mich. Nov. 13,
2012) (denying Bormuth's claim that he
suffered religious discrimination when, as in
his words "one of the best poets in Jackson

DISSENT
When Peter Bormuth voiced his objection to
the Jackson County Board of Commissioners'
practice of opening public meetings with
exclusively Christian prayers, a Jackson
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County Commissioner made a disgusted face
at Bormuth and turned his chair around,
refusing to listen. R. 10 (Am. Compl. ¶ 31)
(Page ID #69). One Commissioner called
Bormuth a "nitwit" for questioning the prayer
practice. County of Jackson, Personnel &
Finance Committee November 12, 2013
Jackson County, MI , YouTube (Dec. 19,
2013),
http://tinyurl.com/2013nov12
(43:29—43:35). One Commissioner referred
to Bormuth's objection as an attack on "my
lord and savior Jesus Christ." R. 14 (Pl. First
Mot. for Summ. J., Ex. C) (Page ID #149); see
also County of Jackson, Personnel & Finance
Committee November 12, 2013 Jackson
County, MI , YouTube (Dec. 19, 2013),
http://tinyurl.com/2013nov12 (32:50—32:59)
(characterizing Bormuth's challenge to the
prayer practice as "an attack on Christianity
and
Jesus
Christ,
period").
The
Commissioners, all of whom are Christian,
refused to allow any non-Commissioners to
give prayers, and did so in order to avoid
hearing prayers they would not like. See
County of Jackson, Personnel & Finance
Committee November 12, 2013 Jackson
County, MI , YouTube (Dec. 19, 2013),
http://tinyurl.com/2013nov12
(37:47—
38:16). When Bormuth sought to join the
County's Solid Waste Planning Commission
and then the Board of Public Works, the
Commissioners denied his applications. The
district court denied Bormuth the opportunity
[870 F.3d 526]
to depose the Commissioners about why they
rejected Bormuth's applications, see R. 59
(Dist. Ct. Order Granting Mot. to Quash at 2—
3) (Page ID #1045—46), but there is reason to
believe that they did so because Bormuth
objected to the practice of opening public
meetings with Christian prayers, see R. 10
(Am. Compl. ¶ 33) (Page ID #69).
There is no doubt that some legislative prayer
practices are constitutional. See Town of
Greece v. Galloway , ––– U.S. ––––, 134 S.Ct.
1811, 1828, 188 L.Ed.2d 835 (2014) ; Marsh v.

Chambers , 463 U.S. 783, 795, 103 S.Ct. 3330,
77 L.Ed.2d 1019 (1983). The question in this
case
is
whether
the
undisputed
constitutionality of a practice of solemn,
respectful, chaplain-led prayer should protect
the Jackson County Board of Commissioners'
prayer practice, which involves having local
Commissioners themselves direct the public to
participate in prayers; offering prayers from
only one faith tradition, Christianity;
affirmatively excluding non-Christians from
the opportunity to offer prayers or
invocations; publicly deriding citizens who
voice their objections to the Commissioner-led
and exclusively Christian prayer practice; and
denying public positions to citizens who object
to the prayer practice. Town of Greece
demands that courts distinguish solemn,
respectful practices from practices that
"denigrate
nonbelievers
or
religious
minorities, threaten damnation, or preach
conversion." 134 S.Ct. at 1823. Instead, the
majority extends the constitutional protection
meant for solemn and respectful prayer
traditions to a practice that excludes nonChristians from the prayer opportunity and
expresses disgust at people who voice a
different opinion. I respectfully dissent.
I. BACKGROUND
Each meeting of the Jackson County Board of
Commissioners begins with a call to order,
after which the Chairman directs those in
attendance to "rise" and "assume a reverent
position." R. 10 (Am. Compl. ¶¶ 17, 19) (Page
ID
#64—65).
Then
one
of
the
Commissioners—all of whom are Christian—
delivers a prayer. Id. ¶¶ 19—23 (Page ID #64—
66). The Commissioners always end their
prayer in the name of Jesus Christ. County of
Jackson, Personnel & Finance Committee
November 12, 2013 Jackson County, MI ,
YouTube
(Dec.
19,
2013),
http://tinyurl.com/2013nov12 ("Every board
member here who gets up there and says a
prayer during invocation, we end our
invocation in the name of Jesus Christ.").
Immediately after the prayer, the Board of
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Commissioners invites residents, often
children, to lead attendees in the Pledge of
Allegiance. Id. ¶ 17 (Page ID #64). The Board
of Commissioners' meetings are open to the
public and, for citizens who are unable to
attend, are videotaped and posted on Jackson
County's website. Id. ¶ 16 (Page ID #64).

Id. ¶ 23 (Page ID #65—66). As a Pagan and an
Animist, Bormuth was uncomfortable with the
Commissioner's prayer. Id. ¶ 24 (Page ID
#66). He felt like he was being forced to
participate in a religion to which he did not
subscribe in order to bring a matter of concern
to his local government. Id.

Bormuth is a self-described Pagan and
Animist. Id. ¶ 13 (Page ID #63). Deeply
concerned with environmental issues,
Bormuth started attending the Board of
Commissioners' monthly meetings because he
believed that the County was releasing
pollutants into a local river. Id. In July 2013,
Bormuth
attended
the
Board
of
Commissioners' meeting to speak about
closing the Jackson County Resource Recovery
Facility, the mass-burn waste combustor that
he believed was polluting the local river. Id. ¶
25 (Page ID #66—67). At the meeting, after the
Chairman said "all rise," one of the
Commissioners gave the following prayer:

Bormuth
attended
the
Board
of
Commissioners' August 2013 meeting as well.
Id. ¶ 28 (Page ID #68). A Commissioner
opened the meeting with the following prayer:

Bow your heads with me please.
Heavenly father we thank you
for this day and for this time that
we have come together. Lord we
ask that you would be with us
while we conduct the business of
[870 F.3d 527]
Jackson County. Lord help us to
make good decisions that will be
best for generations to come. We
ask that you would bless our
troops that protect us near and
far, be with them and their
families. Now Lord we wanna
[sic] give you all the thanks and
all the praise for all that you do.
Lord I wanna [sic] remember
bereaved families tonight too,
that you would be with them and
take them through difficult
times. We ask these things in
your son Jesus's name. Amen.

Please rise. Please bow our
heads. Our heavenly father we
thank you for allowing us to
gather here in your presence
tonight. We ask that you watch
over us and keep your guiding
hand on our shoulder as we
deliberate
tonight.
Please
protect and watch over the men
and women serving this great
nation, whether at home or
abroad, as well as our police
officers and firefighters. In this
we pray, in Jesus name, Amen.
Id. During the prayer, Bormuth was the only
one in attendance who did not rise and bow his
head. Id. ¶ 29 (Page ID #68). Bormuth felt
isolated, and he worried that the Board of
Commissioners would hold against him his
decision to stay seated. Id.
During the meeting's public-comment period,
Bormuth explained that he thought that the
monthly prayers violated the Establishment
Clause. Id. ¶ 31 (Page ID #69). While Bormuth
was speaking, one of the Commissioners
"made faces expressing his disgust" and then
turned his chair around, refusing to look at
Bormuth while he spoke. Id. The
Commissioner's
reaction
"confirm[ed]
[Bormuth's] fear[ ]" that his refusal to join the
prayers would prejudice the Board of
Commissioners against him. Id.
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Bormuth filed suit against the County ten days
later, alleging that the prayer practice violated
the Establishment Clause. R. 1 (Compl.) (Page
ID #1). While Bormuth's suit was pending
before the district court, the Board of
Commissioners nominated residents to the
County's new Solid Waste Planning
Committee. R. 10 (Am. Compl. ¶ 33) (Page ID
#69). Although Bormuth had applied to serve
on the Solid Waste Planning Committee, and
had three years of experience working on
related issues, the Board of Commissioners did
not nominate him. Id. Bormuth surmised that
this had something to do with his suit against
the County. Indeed, an article published
shortly after Bormuth filed his federal
complaint revealed the Commissioners'
disapproval of the suit, quoting one
Commissioner as saying, "Bormuth ‘is
attacking us and, from my perspective, my
Lord and savior Jesus Christ,’ " and another
Commissioner as remarking, "All this political
correctness, after a while I get sick of it." R. 14
(Pl. First Mot. for Summ. J., Ex. C) (Page ID
#149).
Bormuth filed an amended complaint
addressing the Board of Commissioners'
decision not to nominate him to the Solid
Waste Planning Committee. R. 10 (Am.
Compl. ¶ 33) (Page ID #69). He again alleged
that the County was violating the
Establishment Clause and asked for
declaratory and injunctive relief as well as
nominal damages. Id. ¶¶ 37, 44—50 (Page ID
#70—71, 83—84). The parties filed motions for
summary judgment. Bormuth
[870 F.3d 528]
moved for summary judgment before the
Supreme Court decided Town of Greece and
then, after Town of Greece , the parties filed
cross-motions addressing that case. See R. 25
(Def. Mot. for Summ. J.) (Page ID #244); R. 37
(Pl. Second Mot. for Summ. J.) (Page ID
#509).

While the parties were briefing their motions
for summary judgment, they were also
embroiled in two discovery disputes. The first
dispute involved Bormuth's efforts to take
depositions. Bormuth sent the County notices
of his intent to depose the Commissioners, R.
24–2 (Notices of Deps.) (Page ID #226), in
order to obtain "information relating to
[Bormuth's] activities regarding the Jackson
County Resource Recovery Facility," as well as
information on the Board of Commissioners'
practice of opening meetings with prayer and
on its use of children to lead the Pledge of
Allegiance following the prayer, R. 24–3 (Pl.
Corrected Rule 26(a)(1) Disclosures at 1) (Page
ID #236). The County filed a motion to quash,
arguing that it had already provided Bormuth
with all the information that it had on its
practice of opening meetings with prayer and
on its use of children to lead the Pledge of
Allegiance, and that any information it had on
Bormuth's activities regarding the Jackson
County Resource Recovery Facility was
immaterial. R. 24 (Mot. to Quash at 3—7)
(Page ID #213—17). In response, Bormuth
stated that he also wanted to uncover the
Commissioners' motives in delivering the
prayers. R. 26 (Resp. to Mot. to Quash at 7)
(Page ID #296). The County replied that the
Commissioners' motives were also immaterial.
R. 28 (Reply re: Mot. to Quash at 1) (Page ID
#306).
The second dispute involved Bormuth's efforts
to supplement the record. Bormuth sought to
supplement the record with the text of a
Commissioner's October 2014 prayer, R. 42
(Pl. First Mot. to Suppl. Record at 1) (Page ID
#790), and with a letter he received from the
Board of Commissioners denying him
appointment to the Board of Public Works, R.
52 (Pl. Second Mot. to Suppl. Record at 1)
(Page ID #932). The County objected to the
first motion to supplement the record because
the October 2014 prayer was similar to the
prayers that Bormuth had included in his
amended complaint. R. 43 (Resp. to Pl. First
Mot. to Suppl. Record at 1—2) (Page ID #801—
02). The County did not respond to the second
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motion to supplement the record, which was
filed just days before the magistrate judge
issued a Report and Recommendation.

the Board of Public Works. R. 60 (Dist. Ct.
Order Re: Mots. to Suppl. Record at 2—3)
(Page ID #1048—49). Conflating Bormuth's
second motion to supplement the record with
his efforts to depose the Commissioners, the
district court described the second motion to
supplement the record as seeking to introduce
"[Bormuth's] application to a position on the
Jackson County Resource Recovery Facility,"
concluding that, "[b]ecause [Bormuth's]
complaint
makes
no
employment
discrimination claim, instead advancing as the
sole cause of action an Establishment Clause
violation, his affidavit describing the Board's
failure to hire him is irrelevant." Id. at 3 (Page
ID #1049) (emphasis removed).

The magistrate judge recommended that the
district court deny Jackson County's motion
for summary judgment and grant Bormuth's
motion for summary judgment because "the
legislative prayer practice of the Jackson
County Board of Commissioners violates the
Establishment Clause." R. 50 (R. & R. at 39)
(Page
ID
#914).
Rejecting
this
recommendation, the district court granted
the county's motion for summary judgment
and denied not only Bormuth's summaryjudgment motion but also his discovery
motions. Beginning with the motion to quash
depositions, the district court agreed with the
County that the information Bormuth sought
in deposing the Commissioners—"information
relating to [Bormuth's] activities regarding the
Jackson County Resource Recovery Facility,"
R. 24–3 (Pl. Corrected Rule 26(a)(1)
Disclosures at 1) (Page ID #236)—was not
germane to the dispute, R. 59 (Dist. Ct. Order
Granting Mot. to Quash at 2—3) (Page ID
#1045—46). Confusing the Jackson County
Resource Recovery Facility with the Solid
Waste Planning Committee (or possibly with
the Board of Public Works), the district court
explained that because Bormuth "ha [d] not
brought an employment discrimination
claim," "information regarding the Jackson
County Resource Recovery

The district court then turned to the merits of
Bormuth's Establishment Clause claim. The
district court considered the content of the
Board of Commissioners' prayers first, and
concluded that, although the prayers were
"exclusively Christian," they were composed of
only "benign religious references"—making
Bormuth's reaction to them "hypersensitive."
R. 61 (Dist. Ct. Op. at 7—8) (Page ID #1057—
58). "The fact that all nine of the
Commissioners are Christian," the district
court stated, "is immaterial, [because] [a]s
elected officials, they were chosen as
representatives whose interests were most
closely aligned with the public's, and their
personal beliefs are therefore a reflection of
the community's own overwhelmingly
Christian demographic." Id. at 7 (Page ID
#1057). Turning to whether the Board of
Commissioners' practice was coercive, the
district court noted that Bormuth could have
left the room during the prayers, and that
nothing in the record indicated that his
absence would have been perceived as
disrespectful. Id. at 12—13 (Page ID #1062—
63). Accordingly, the district court held that
"Bormuth's subjective sense of affront
resulting from exposure to sectarian prayer is
insufficient to sustain an Establishment
Clause violation." Id. at 13 (Page ID #1063)
(emphasis removed). Although the district
court acknowledged that some citizens may

[870 F.3d 529]
Facility's failure to hire him ... is not relevant."
Id. The district court further stated that
although Bormuth also sought information on
the Commissioners' motives in giving the
prayers, "motive is not a relevant factor." Id. at
3 (Page ID #1046). The district court then
granted Bormuth's first motion to supplement
the record with the Commissioner's October
2014 prayer but denied Bormuth's second
motion to supplement the record with the
letter that he received from the Board of
Commissioners denying him appointment to
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not perceive statements such as "rise" and
"assume a reverent position," see, e.g. , R. 10
(Am. Compl. ¶ 19) (Page ID #64—65), as the
mere "voluntary invitations" that the district
court believed they were, the district court did
not discuss the point further, R. 61 (Dist. Ct.
Op. at 13—14) (Page ID #1063—64). As for the
Commissioners' treatment of Bormuth, the
district court stated that, though "evidence of
disrespect," the Commissioners' treatment by
turning their backs to him "does not
demonstrate that the Board was prejudiced
against him because he declined to participate
in the prayer—rather, their behavior is likely
an unfortunate expression of their own
personal sense of affront elicited by his
sentiments." Id. at 15 (Page ID #1065).
II. ANALYSIS
A. Videos of Jackson County Board of
Commissioners' Meetings
Some of the evidence that Bormuth presented
to the district court comes from videos of the
Jackson County Board of Commissioners'
meetings, which Jackson County records and
posts online. Before analyzing Bormuth's
Establishment Clause
[870 F.3d 530]
claims, I will explain why this court should
consider the video evidence.
Before that, it is important to explain what the
videos show. First, the videos reveal that the
Board of Commissioners decided not to let
guest ministers or members of the public offer
opening prayers at their meetings because they
were concerned about "certain people
com[ing] up here and say[ing] things that they
are not going to like." County of Jackson,
Personnel & Finance Committee November
12, 2013 Jackson County, MI , YouTube (Dec.
19, 2013), http://tinyurl.com/2013nov12
(38:02—38:16).
A
Commissioner
characterized allowing anyone other than the
Commissioners themselves to give prayers as

"opening a Pandora's Box." Id. After this
discussion, the Commissioners decided to
continue giving the prayers themselves, at
least for the time being, to avoid hearing
"things that they are not going to like." Id. at
38:02—38:16, 46:51—47:25. Second, the
videos reveal that during a two-year span, the
Board of Commissioners prayed at every
meeting except the one that no members of the
public attended. See County of Jackson,
November 6, 2014 Special Jackson County
Board of Commissioners Meeting Video ,
YouTube
(Nov.
7,
2014),
http://tinyurl.com/2014nov6 (0:01—0:47).
This pattern undercuts the argument that the
prayers were intended for the Commissioners
themselves, not the public. The facts contained
in these videos are relevant to a "factsensitive" inquiry that "considers both the
setting in which the prayer arises and the
audience to whom it is directed," as Town of
Greece requires. Town of Greece , 134 S.Ct. at
1825.1
Despite the majority's argument to the
contrary, these videos are part of the record.
Bormuth called the district court's attention to
the videos.2 Bormuth's pleadings notified the
district court about the County's practice of
recording the Board of Commissioners'
meetings and posting the videos online, and
repeatedly referenced the existence of the
videos and events from the meetings. See R. 10
(Am. Compl. ¶ 16) (Page ID #64) (informing
the
[870 F.3d 531]
district court that the County records the
Board of Commissioners' meetings and posts
the videos on the County's website); R. 29 (Pl.
Resp. to Def. Mot. for Summ. J. at 11—16)
(Page ID #328—33) (reciting what happened
at several Board of Commissioners' meetings,
videos of which the County posts online); R.
37–1 (Pl. Mot. for Summ. J., Ex. J) (Page ID
#611—614) (including transcripts of three
Board of Commissioners' meetings and stating
that the County posts videos of Board of
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Commissioners' meetings online). Including
these repeated references to the videos and
pointing the district court to the website where
the County posted the videos was enough to
make them part of the record.3
Even if these videos are not part of the record,
the Federal Rules of Evidence require this
court to take judicial notice of them. "The court
... must take judicial notice" of "a fact that is
not subject to reasonable dispute" "if a party
requests it and the court is supplied with the
necessary information." Fed. R. Evid. 201(b),
(c). A fact "is not subject to reasonable dispute"
if it "can be accurately and readily determined
from sources whose accuracy cannot
reasonably be questioned." Fed. R. Evid.
201(b)(2). "The court may take judicial notice
at any stage of the proceeding." Fed. R. Evid.
201(d). As the majority acknowledges, Jackson
County admitted the accuracy of these videos,
making the facts contained within not subject
to reasonable dispute. Bormuth brought the
videos to the attention of the district court
(and this court) and supplied the necessary
information by pointing the court to Jackson
County's YouTube page, where the county
publicly posts the videos. As a result, the
district court should have at least taken
judicial notice of the videos. Because a court
can take judicial notice at any point in the
proceedings, the district court's failure to take
judicial notice of the videos does not affect this
court's obligation to take judicial notice of the
videos.
The majority attempts to skirt the requirement
to take judicial notice of the videos by pointing
to an apparent tension between the rule that
appellate courts must take judicial notice of
facts not subject to reasonable dispute if a
party so requests and supplies the necessary
information, and the rule that appellate courts
cannot consider evidence that was not before
the district court. Maj. Op. at 501. Even if this
tension exists in some cases, it does not exist
here. This tension stems from the concern that
appellate courts should not review "a better
case fashioned after a district court's

unfavorable
order."
Id.
(quoting
DaimlerChrysler Corp. Healthcare Benefits
Plan v. Durden , 448 F.3d 918, 922 (6th Cir.
2006) ). In this case, Bormuth called the
district court's attention to the videos and the
facts contained therein. The videos are not
part of a better case fashioned for appeal, but
part of the very case that Bormuth presented
to the district court. The majority's argument
that "[o]ne need look no further than the
opinions of the magistrate judge and district
judge to confirm" that "Bormuth did not
present any video evidence to the district
court" gets it backward. Maj. Op. at 500. The
district court's failure to consider the videos
does not mean that Bormuth erred by not
presenting the videos to the district court, it
means that the district court erred by not
considering the videos that Bormuth
presented.4 The district
[870 F.3d 532]
court's error in refusing to consider all the
facts does not preclude this court, in reviewing
the district court, from considering facts that
the district court erroneously ignored.
B. Establishment Clause framework
Marsh and Town of Greece establish that
legislative-prayer claims occupy a unique
place in First Amendment jurisprudence, and
that the question whether a legislative prayer
practice violates the Establishment Clause is a
fact-sensitive inquiry. Marsh , the first
Supreme Court case to consider a legislativeprayer claim, bypassed the Court's previously
constructed tests for Establishment Clause
violations, reasoning that because "the
practice of legislative prayer has coexisted with
the principles of disestablishment and
religious freedom," from "colonial times
through the founding of the Republic and ever
since," those tests did not apply. 463 U.S. at
786, 103 S.Ct. 3330. The Court held that a new
formal test was unnecessary. As the Court
explained, "[t]o invoke Divine guidance on a
public body entrusted with making the laws is
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not, in these circumstances, an ‘establishment’
of religion or a step toward establishment; it is
simply a tolerable acknowledgment of beliefs
widely held among the people of this country."
Id. at 792, 103 S.Ct. 3330. Although the Court
still asked whether any features of the practice
before it violated the Establishment Clause, it
evaluated the parties' arguments "against the
historical background" of legislative prayer.
Id. at 792—93, 103 S.Ct. 3330.

practice." Id. (quoting Town of Greece , 134
S.Ct. at 1819, 1825 ). Thus, we must determine
whether the Board of Commissioners' practice
is similar to the practices upheld in Marsh and
Town of Greece or if there are critical
differences that take the Board of
Commissioners' practice outside the ambit of
historically tolerated legislative

Town of Greece confirmed that " Marsh stands
for the proposition that it is not necessary to
define the precise boundary of the
Establishment Clause where history shows
that the specific practice is permitted." 134
S.Ct. at 1819. However, Town of Greece
cautioned that " Marsh must not be
understood as permitting a practice that would
amount to a constitutional violation if not for
its historical foundation." Id. "The case teaches
instead that the Establishment Clause must be
interpreted ‘by reference to historical practices
and understandings.’ " Id. (quoting Cty. of
Allegheny v. Am. Civil Liberties Union,
Greater Pittsburgh Chapter , 492 U.S. 573,
670, 109 S.Ct. 3086, 106 L.Ed.2d 472 (1989)
(Kennedy, J., concurring in judgment in part
and dissenting in part)). Following the
framework set forth in Marsh , the Court in
Town of Greece considered whether the
legislative prayer before it "fit[ ] within the
tradition long followed in Congress and the
state legislatures." Id . Town of Greece also
asked whether the prayer violated the
Establishment Clause by being coercive. Id. at
1825 (controlling opinion).

prayer, either because it does not fit within the
protected historical practice or because it is
coercive.

As the en banc Fourth Circuit recently pointed
out, Marsh and Town of Greece "in no way
sought to dictate the outcome of every
subsequent case." Lund v. Rowan Cty. , 863
F.3d 268, 276 (4th Cir. 2017) (en banc). "The
Court acknowledged that it has not ‘define[d]
the precise boundary of the Establishment
Clause.’ Accordingly, when the historical
principles articulated by the Supreme Court do
not direct a particular result, a court must
conduct a ‘fact-sensitive’ review of the prayer

[870 F.3d 533]

1. Historical tradition
The first half of Justice Kennedy's opinion in
Town of Greece , which addressed the
historical tradition of legislative prayer,
garnered a majority of the court. The Court
held insistence on inclusive and ecumenical
prayer was inconsistent with Marsh . Town of
Greece , 134 S.Ct. at 1820—24. The Court
explained that Marsh had held that the use of
prayer to open legislative sessions was
constitutional not because the prayer was
nonsectarian, but because "prayer in this
limited context could ‘coexist with the
principles of disestablishment and religious
freedom.’ " Id. at 1820 (alteration omitted)
(quoting Marsh , 463 U.S. at 786, 103 S.Ct.
3330 ). The Court also noted, however, that
there were still constraints on the content of
legislative prayer. Id. at 1823. These
constraints came from the prayer's purpose,
which is to solemnize the legislative session.
Id. If the prayer's content strayed from this
purpose, the prayer would no longer be
consistent with the First Amendment. But
"[a]bsent a pattern of prayers that over time
denigrate,
proselytize,
or
betray
an
impermissible government purpose, a
challenge based solely on the content of a
prayer [would] not likely establish a
constitutional violation."5 Id. at 1824.
2. Coercion
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The second half of Justice Kennedy's opinion
addressed coercion. Justice Kennedy's
plurality opinion6 considered the argument
that the town's practice was coercive because it
pressured members of the public to participate
in the prayers in order to appease town board
members. Id. at 1824—28 (controlling
opinion). Justice Kennedy's opinion agreed
that this kind of pressure was problematic,
stating that "[i]t is an elemental First
Amendment principle that government may
not coerce its citizens ‘to support or participate
in any religion or its exercise.’ " Id. at 1825
(quoting Cty. of Allegheny , 492 U.S. at 659,
109 S.Ct. 3086 (Kennedy, J., concurring in
judgment in part and dissenting in part)).

own benefit rather than to promote religion to
the public. Id. (quoting Chambers v. Marsh ,
504 F.Supp. 585, 588 (D. Neb. 1980) ). Again,
the opinion determined that there was nothing
in the record about the principal audience that
undermined this presumption. Id. at 1825—
26.

However, the opinion stated that there was no
evidence of coercion in the record. The opinion
explained that the inquiry into whether the
government has engaged in such coercion is "a
fact-sensitive one that considers both the
setting in which the prayer arises and the
audience to whom it is directed." Id. By
"offering a brief, solemn, and respectful prayer
to open its monthly meetings," the Town of
Greece had not "compelled its citizens to
engage in a religious observance." Id.
"[L]egislative prayer," the opinion explained,
"has become part of our heritage and
tradition," and "[i]t is presumed that the
reasonable observer is acquainted with this
tradition and understands that its purposes
are to lend gravity to public proceedings and to
acknowledge the place religion holds in the
lives of many private citizens, not to afford
government an opportunity to proselytize." Id.
The opinion determined that there was
nothing in the record about the setting of the
prayer that undermined this presumption.

C. The district court abused its
discretion by denying discovery to
Bormuth

[870 F.3d 534]
Id. As for the principal audience to whom the
prayer was directed, the opinion explained
that it is presumed that the principal audience
is the lawmakers themselves, because
legislative prayer is "an internal act" in which
government officials invoke the divine for their

The opinion then observed, importantly for
our purpose, that "[t]he analysis would be
different if town board members directed the
public to participate in the prayers, singled out
dissidents for opprobrium, or indicated that
their decisions might be influenced by a
person's acquiescence in the prayer
opportunity." Id. at 1826.

Because Town of Greece establishes that the
legislative prayer inquiry is fact-sensitive,
before discussing whether Jackson County's
prayer practice falls within the historically
protected practice of legislative prayer, I first
address the district court's rulings on
Bormuth's requests for discovery. This court
reviews for an abuse of discretion both a
district court's ruling on a motion to quash and
its ruling on a motion to supplement the
record. Guy v. Lexington-Fayette Urban Cty.
Gov't , 624 Fed.Appx. 922, 928 (6th Cir. 2015)
(motion to quash); see Duha v. Agrium, Inc. ,
448 F.3d 867, 882 (6th Cir. 2006) (motion to
supplement the record). "An abuse of
discretion occurs if the district court relies on
clearly erroneous findings of fact, applies the
wrong legal standard, misapplies the correct
legal standard when reaching a conclusion, or
makes a clear error of judgment." Louzon v.
Ford Motor Co. , 718 F.3d 556, 560 (6th Cir.
2013) (quoting Miller v. Countrywide Bank,
N.A. (In re Countrywide Fin. Corp. Mortg.
Lending Practices Litig.) , 708 F.3d 704, 707
(6th Cir. 2013) ).
In granting the County's motion to quash the
depositions of the Commissioners, the district
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court concluded that because Bormuth "ha[d]
not brought an employment discrimination
claim," "information regarding the Jackson
County Resource Recovery Facility's failure to
hire him ... is not relevant." R. 59 (Dist. Ct.
Order Granting Mot. to Quash at 2—3) (Page
ID #1045—46). This was a misapprehension of
the facts. Bormuth had not sought information
regarding the Jackson County Resource
Recovery Facility's failure to hire him. He had
sought information about his efforts to close it:
the Jackson County Resource Recovery
Facility was the mass-burn waste combustor
that Bormuth believed was polluting the local
river. R. 24–3 (Pl. Corrected Rule 26(a)(1)
Disclosures at 1) (Page ID #236). The district
court also concluded that, to the extent that
Bormuth sought information on the
Commissioners' motives in giving the prayers,
"motive is not a relevant factor." R. 59 (Dist.
Ct. Order Granting Mot. to Quash at 3) (Page
ID #1046). This was a misapplication of the
law. The Commissioners' purpose in delivering
the prayers is highly relevant, because
legislative prayer that is intended to
proselytize may violate the Establishment
Clause by coercing citizens to support and
participate in the exercise of religion. Town of
Greece , 134 S.Ct. at 1825—26 (controlling
opinion). The district court's order, therefore,
was an abuse of discretion.
In denying Bormuth's second motion to
supplement the record, which asked the
[870 F.3d 535]
district court to consider the letter that
Bormuth received from the Board of
Commissioners denying him appointment to
the Board of Public Works, the district court
also misapprehended the facts and misapplied
the law. The district court characterized
Bormuth's second motion to supplement the
record as seeking to introduce "his application
to a position on the Jackson County Resource
Recovery Facility." R. 60 (Dist. Ct. Order Re:
Mots. to Suppl. Record at 3) (Page ID #1049).
But as explained above, Bormuth never

applied for a position at the Jackson County
Resource Recovery Facility; he attempted to
close it. His second motion to supplement the
record concerned his application to the Board
of Public Works. R. 52 (Pl. Second Mot. to
Suppl. Record at 1) (Page ID #932). The
district court then concluded that "[b]ecause
[Bormuth's] complaint makes no employment
discrimination claim, instead advancing as the
sole cause of action an Establishment Clause
violation, [the letter and] affidavit describing
the Board's failure to hire him [are]
irrelevant." R. 60 (Dist. Ct. Order Re: Mots. to
Suppl. Record at 3) (Page ID #1049)
(emphasis removed). But the letter and
affidavit are relevant—they speak to whether
the Board of Commissioners is allocating
benefits and burdens based on citizens'
participation in the prayers, which is a critical
part of the analysis of legislative-prayer
claims. See Town of Greece , 134 S.Ct. at 1826
(controlling opinion). Therefore, the district
court's order denying the motion to
supplement the record was also an abuse of
discretion.
Despite the fact that the district court
misapprehended both the facts and the law,
the majority concludes that the district court
"did not abuse its discretion" in denying
Bormuth's discovery motions because
"Bormuth failed to comply with Federal Rule
of Civil Procedure 56(d)." Maj. Op. at 502. The
majority adds that "[a]lthough we have set
aside
Rule
56(d)'s
formal
affidavit
requirement ‘when a party has clearly
explained its need for more discovery on a
particular topic to the district court prior to or
contemporaneously with the motion for
summary judgment,’ there is no need to do so
here" because Bormuth himself moved for
summary judgment. Maj. Op. at 502 (quoting
Unan v. Lyon , 853 F.3d 279, 293 (6th Cir.
2017) ).7 Contrary to the majority's assertion,
this is precisely the type of situation that calls
for setting aside Rule 56(d)'s formal affidavit
requirement. The majority errs, for two
reasons, when it attempts to justify its refusal
to set aside Rule 56(d)'s formal affidavit
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requirement by construing Bormuth's
summary-judgment motions as a concession
that there are no disputed material facts.

judgment do not justify the district court's
denial of Bormuth's discovery motions.
The importance of these discovery motions
bears emphasis. The district court's erroneous
denial of Bormuth's discovery motions
deprived Bormuth of an opportunity to fairly
litigate the constitutional issues he raised. The
majority's decision to affirm these denials is all
the more disturbing when combined with its
conclusion that the videos of Jackson County
Board of Commissioners' meetings are not
part of the record. The majority couches its
opinion in terms of Bormuth's failure to carry
his evidentiary burden, see Maj. Op. at 519, but
it does so while refusing to consider much of
the evidence that Bormuth has presented (the
videos) and refusing to allow Bormuth to
develop more probative evidence (to depose
the Commissioners).

First, Bormuth moved for summary judgment
by arguing that legislator-led, exclusively
Christian prayer at local government meetings
is always unconstitutional. Because there is no
dispute that Jackson County Commissioners
lead prayers before Board of Commissioners'
meetings, or that the prayers are sectarian and
exclusively Christian, no further factual
development would be necessary to award
Bormuth summary judgment on this theory.
However, even if, contrary to the
[870 F.3d 536]
broader version of Bormuth's argument, some
legislator-led prayer at local government
meetings is constitutional, Jackson County's
prayer practice could be unconstitutional
pursuant to a narrower argument, under the
fact-sensitive inquiry Town of Greece
requires. Bormuth's motion for summary
judgment
arguing
that
legislator-led,
exclusively Christian prayer at local
government
meetings
is
always
unconstitutional is not a concession that there
are no disputed material facts as to an
alternative, narrower argument that Jackson
County's prayer practice is unconstitutional
because of facts specific to their prayer
practice.

Town of Greece leaves no question that a
legislative prayer practice can cross a
constitutional line, and that courts should
review prayer practices to ensure that they do
not fall outside of the tradition of solemn and
respectful prayer or coerce participation in a
religious exercise. See Town of Greece , 134
S.Ct. at 1826—27. In my view, and as discussed
more fully below, the facts currently before
this court are enough to show that Jackson
County's
prayer
practice
crosses
a
constitutional line. It is one thing for the
majority here to disagree with me on this
point. It is quite another thing for the majority
to take the additional step of refusing to
consider evidence that the legislators intended
to proselytize, affirmatively excluded nonChristian prayer givers, and discriminated
against a citizen who objected to the prayer
practice. The effect of deciding this case
without considering either the County's official
video records or the additional evidence
Bormuth might have uncovered in discovery is
to insulate a practice from any judicial review
even though it bears all the markings of an
attempt to isolate and denigrate nonChristians, or at least a callous disregard for

The second reason is related to the first. Courts
must construe pro se pleadings liberally.
Spotts v. United States , 429 F.3d 248, 250
(6th Cir. 2005). This requirement underscores
why we should not interpret Bormuth's
motions for summary judgment on a broader
theory as a concession that there are no
disputed facts as to a narrower theory, given
that he also sought discovery to further
develop the facts relevant to his narrower
theory.8 Because Bormuth specifically
requested additional discovery and is a pro se
litigant whose pleadings must be construed
liberally, Bormuth's motions for summary
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the possibility of isolating and denigrating
non-Christians.

in our analysis, and heightens the risks of
coercion, as borne out by the facts in this case.

[870 F.3d 537]

The identity of the prayer giver also leads to
other problems with the Board of
Commissioners' practice. Because they are the
ones
delivering
the
prayers,
the
Commissioners—and
only
the
Commissioners—are responsible for the
prayers' content. And because in Jackson
County the prayer content is exclusively
Christian, by delivering the prayers, the
Commissioners are effectively endorsing a
specific religion, Christianity. In Town of
Greece , the Supreme Court upheld the town's
prayer practice in large part because it
included prayers representing a variety of
faiths. Although initially all of the prayer givers
were Christian ministers, eventually the town
invited a Jewish layman and the chairman of
the local Baha'i temple to deliver invocations.
See Town of Greece , 134 S.Ct. at 1817. When a
Wiccan priestess asked for an opportunity to
deliver the invocation, the town granted her
request. Id . The Supreme Court emphasized
that, "The town made reasonable efforts to
identify all of the congregations located within
its borders and represented that it would
welcome a prayer by any minister or layman
who wished to give one." Id. at 1824 ; see also
id . at 1829 (Alito, J., concurring) ("[T]he town
made it clear that it would permit any
interested residents, including nonbelievers,
to provide an invocation, and the town has
never refused a request to offer an invocation.
... The most recent list in the record of persons
available to provide an invocation includes
representatives of many non-Christian
faiths."). In Jackson County, by contrast, there
is no opportunity for members of other faiths
to offer invocations. See Lund , 863 F.3d at 278
("The openness evinced by [the] elected bodies
[in Marsh and Town of Greece ] contrasts
starkly with Rowan County's policy of
restricting the prayer opportunity to the
commissioners alone.").

D. Jackson County's prayer practice
violates the Establishment Clause
because it falls outside of the historical
tradition identified in Marsh
Even without considering the videos and
without the benefit of depositions of the
Commissioners, it is clear to me that Jackson
County's prayer practice is unconstitutional.
First, Jackson County's practice does not fall
within the historical tradition of legislative
prayer identified in Marsh and Town of
Greece . A combination of factors
distinguishes this case from the practice
upheld in Marsh and Town of Greece ,
including one important factor: the identity of
the prayer giver. In Marsh , the Nebraska
legislature opened its session with a prayer
offered by a chaplain, 463 U.S. at 784, 103
S.Ct. 3330 ; in Town of Greece , invited clergy
and laypersons delivered the invocations, 134
S.Ct. at 1816—17. Here, the Jackson County
Commissioners give the prayers. See R. 10
(Am. Compl. ¶¶ 19—23) (Page ID #64—66).
The difference is not superficial. See Town of
Greece , 134 S.Ct. at 1826 (distinguishing
solicitations to pray by guest ministers from
those by town leaders, noting that "[t]he
analysis would be different if town board
members" themselves engaged in the same
actions). When the Board of Commissioners
opens its monthly meetings with prayers, there
is no distinction between the government and
the prayer giver: they are one and the same.
The prayers, in Bormuth's words, are literally
"governmental speech." R. 29 (Pl. Resp. to Def.
Mot. for Summ. J. at 1) (Page ID #318).
Legislator-led prayer at the local level falls far
afield of the historical tradition upheld in
Marsh and Town of Greece . The setting—a
local government meeting with constituent
petitioners in the audience—amplifies the
importance of the identity of the prayer giver

[870 F.3d 538]
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Instead, there are exclusively Christian prayer
givers and a pattern of explicitly Christian
prayers.
What is more, in Jackson County the prayer
givers are exclusively Christian because of an
intentional decision by the Board of
Commissioners. Unlike in Town of Greece ,
where the Court found no evidence of
sectarian motive in the selection of speakers,
at least one Jackson County Commissioner
admitted that, in order to control the prayers'
content, he did not want to invite the public to
give prayers.
At a November 2013 meeting of the Personnel
& Finance Committee, one of the
Commissioners imagined what would happen
if any Jackson County resident could lead the
prayer:
We all know that any one of us
could go online and become an
ordained minister in about ten
minutes. Um, so if somebody
from the public wants to come
before us and say that they are an
ordained minister we are going
to have to allow them as well.
County of Jackson, Personnel & Finance
Committee November 12, 2013 Jackson
County, MI , YouTube (Dec. 19, 2013),
http://tinyurl.com/2013nov12
(37:47—
38:01). He continued:
And I think we are opening a
Pandora's Box here because you
are going to get members of the
public who are going to come up
at public comment and we are
going to create a lot of problems
here when certain people come
up here and say things that they
are not going to like.
Id. at 38:02—38:16. These comments reveal
that the Board of Commissioners' control over
the content of the prayers is not just a function

of the Commissioners' role as prayer givers—it
is the result of an affirmative decision by the
Commissioners to exclude other prayer givers.
In other words, the Board of Commissioners is
limiting who can give the prayers in order to
control the prayers' content. And the effect of
the Board of Commissioners' decision is to
prevent participation by religious minorities
and to endorse a specific religion. This brings
the County's use of prayer to open its monthly
meetings well outside the ambit of historically
tolerated legislative prayer.
Arguing that Jackson County prayer practice is
constitutional, the majority opines that
legislator-led prayer falls within the historical
tradition approved by Town of Greece because
there are examples showing that legislators
have long been permitted to offer prayers
before state legislative sessions. But the
majority, Defendant, and amici "elide the
distinction between extending the prayer
opportunity to lawmakers (as many
legislatures do) and restricting it to those
lawmakers (as [Jackson] County did here)."
Lund , 863 F.3d at 279. The majority,
Defendant, and amici have not cited a single
example of local legislative prayer practices
limited exclusively to legislators themselves.
The present-day example of the Rhode Island
state legislature, Maj. Op. at 511, being both
contemporary and at the state level, does not
suffice. Maj. Op. at 509–11. Thus, even if there
were a tradition of legislator-led prayer at the
state level, this tradition would not mean that
legislator-led prayer at local government
meetings is constitutionally permissible. Nor
would it mean that legislator-led prayer is
constitutionally permissible even if each and
every legislator offered sectarian prayers in the
same faith tradition. Nor, especially, would it
mean that exclusively legislator-led prayer is
constitutionally permissible when it involves a
combination of these factors, taking place at
local government meetings where each and
every legislator offered sectarian prayers in the
same faith tradition.
[870 F.3d 539]
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The majority also errs by seeking to analyze
each feature of Jackson County's prayer
practice separately. The Supreme Court has
rejected this "divide-and-conquer" approach
to analyzing the constitutionality of multifaceted practices, United States v. Arvizu , 534
U.S. 266, 274, 122 S.Ct. 744, 151 L.Ed.2d 740
(2002), and specifically has held that
legislative prayer practices must be evaluated
based on a totality of the circumstances, Town
of Greece , 134 S.Ct. at 1823 ; see also Lund ,
863 F.3d at 289 (Individuals "are not
experiencing the prayer practice piece by piece
by piece. It comes at them whole. It would
seem elementary that a thing may be
innocuous in isolation and impermissible in
combination. In fact, the lead [Fourth Circuit]
dissent's tired ‘divide and conquer’ strategy
has been frowned upon by the Supreme Court
itself.") (citing Arvizu , 534 U.S. at 274, 122
S.Ct. 744 ). Even if each piece of Jackson
County's prayer practice is constitutionally
permissible, that does not mean that the
prayer practice as a whole is constitutional.
The majority also points out that the people of
Jackson County can diversify the Board of
Commissioners' prayer practice by electing
Commissioners of different faiths, or no faith.
Maj. Op. at 513. The majority apparently
intends for this argument to be a defense of
Jackson County's prayer practice, but really it
is the worst case scenario. Voting for
representatives based on what prayers they say
is precisely what the First Amendment's
religion clauses seek to prevent. See Lund , 863
F.3d at 282 ("For any Buddhists, Hindus,
Jews, Muslims, Sikhs, or others who sought
some modest place for their own faith or at
least some less insistent invocation of the
majority faith, the only recourse available was
to elect a commissioner with similar religious
views. We find this point troubling. [V]oters
may wonder what kind of prayer a candidate of
a minority religious persuasion would select if
elected. Failure to pray in the name of the
prevailing faith risks becoming a campaign
issue or a tacit political debit, which in turn
deters those of minority faiths from seeking

office. Further, allowing the county to restrict
to one the number of faiths represented at
Board meetings would warp our inclusive
tradition of legislative prayer into a zero-sum
game of competing religious factions. Our
Constitution safeguards religious pluralism; it
does not sanction activity which would take us
one step closer to a de facto religious litmus
test for public office.") (internal quotation
marks and citations omitted) (alteration in
original); see also W. Va. State Bd. of Educ. v.
Barnette , 319 U.S. 624, 638, 63 S.Ct. 1178, 87
L.Ed. 1628 (1943) ("The very purpose of a Bill
of Rights was to withdraw certain subjects
from the vicissitudes of political controversy,
to place them beyond the reach of majorities
and officials and to establish them as legal
principles to be applied by the courts. One's
right to life, liberty, and property, to free
speech, a free press, freedom of worship and
assembly, and other fundamental rights may
not be submitted to vote; they depend on the
outcome of no elections.").
E. Jackson County's prayer practice
violates the Establishment Clause
because it is coercive
Jackson County's prayer practice is
unconstitutional for another reason, because it
is coercive. Justice Kennedy's opinion in Town
of Greece held that, "[i]t is an elemental First
Amendment principle that government may
not coerce its citizens ‘to support or participate
in any religion or its exercise.’ " 134 S.Ct. at
1825 (quoting Cty. of Allegheny , 492 U.S. at
659, 109 S.Ct. 3086 (Kennedy, J., concurring
in judgment in part and dissenting in part)).
[870 F.3d 540]
As a threshold matter, I emphasize that Justice
Kennedy's concurrence is the controlling
Town of Greece opinion. A majority of this
court appears to agree that Justice Kennedy's
opinion controls, although a few judges have
stated their view that Justice Thomas's
opinion controls. See Maj. Op. at 515 n.10. The
parties in this case agree that Justice
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Kennedy's opinion controls, as Jackson
County conceded at the en banc stage that
Justice Kennedy's opinion is controlling.
Judges from our sister circuit overwhelmingly
agree that Justice Kennedy's opinion controls:
in Lund , although the judges of the Fourth
Circuit robustly debated how to apply Justice
Kennedy's opinion to the facts before them, no
judge took the position that Justice Thomas's
opinion was controlling. See Lund , 863 F.3d
at 297—99 (Niemeyer, J., dissenting); id. at
319—21 (Agee, J., dissenting). Finally,
Supreme Court and Sixth Circuit precedent
dictate that Justice Kennedy's opinion is
controlling.9

came from the clergy, it was inclusive, not
coercive. Id. Here, it is the Board of
Commissioners,
and
the
Board
of
Commissioners only, that tells the public to
join in the prayer. What is more, these
instructions are almost always from the
Chairman. See, e.g. , R. 10 (Am. Compl. ¶¶ 19—
23) (Page ID #64—66). The Chairman
presides over the meeting; his words are
cloaked in procedural formality. The words
"rise" and "assume a reverent position" from
the Chairman, therefore, are not mere
suggestions, they are commands. But even in
the infrequent instances where it is the
Commissioner giving the prayer who tells the
public to "rise" or to "bow [their] head[s]," R.
29–1 (Pl. Resp. to Def. Mot. for Summ. J., Ex.
E ¶¶ 9, 13, 22) (Page ID #370—71), the effect is
the same: to coerce the public to participate in
the exercise of religion.

Applying Justice Kennedy's opinion, I
emphasize that the inquiry into whether a
prayer practice is coercive is "a fact-sensitive
one that considers both the setting in which
the prayer arises and the audience to whom it
is directed." Town of Greece , 134 S.Ct. at 1825.
Although the Court in Town of Greece
concluded that there was no evidence of
coercion in the record before it, it held that
"[t]he analysis would be different if town
board members directed the public to
participate in the prayers, singled out
dissidents for opprobrium, or indicated that
their decisions might be influenced by a
person's acquiescence in the prayer
opportunity." Id. at 1826. All three elements
are present here.

This coercion is compounded by the setting in
which it is exerted. See Town of Greece , 134
S.Ct. at 1825 (controlling opinion). Local
government meetings are small and intimate.
And unlike in federal and state legislative
sessions, where the public does not speak to
the legislative body except by invitation,
citizens attend local government meetings to
address issues immediately affecting their
lives. Jackson County residents have gone to
the Board of Commissioners' monthly
meetings to ask for funding for disabled
students' transportation to school, County of
Jackson, June 18, 2013 Jackson County Board
of Commissioners Meeting , YouTube (June
19, 2013), http://tinyurl.com/2013jun19
(35:53—38:30), request repairs to roads
leading to their homes or businesses, County
of Jackson, July 23, 2013 Jackson County
Board of Commissioners Meeting , YouTube
(July 24, 2013), http://tinyurl.com/2015jul23
(24:58—30:19), and redress discrimination,
County of Jackson, March 17, 2015 Jackson
County Board of Commissioners Meeting ,
YouTube
(Mar.
18,
2015),
http://tinyurl.com/2015mar17c (5:27—7:42).
Thus, there is increased pressure on Jackson
County residents to follow the Board of

First, the Board of Commissioners directs the
public to participate in the prayers at every
monthly meeting. As the Supreme Court has
observed, the source of these statements is
significant. In Town of Greece , "board
members themselves stood, bowed their
heads, or made the sign of the cross during the
prayer," but "they at no point solicited similar
gestures by the public ." Id. (emphasis added).
Rather, it was the clergy who asked audience
members to participate in the prayer. Id. The
Supreme Court reasoned that, because this
direction
[870 F.3d 541]
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Commissioners'
instructions
at
these
meetings, as the residents would not want to
offend the local government officials they are
petitioning.
Moreover, as amicus Americans United points
out, the Commissioners prayed at the
beginning of their meetings only when
members of the public were in attendance. The
decision to pray only when members of the
public were present indicates that the prayer
was not directed at the Commissioners
themselves, and that the purpose of the prayer
was not to solemnize the proceedings for the
Commissioners, but that the prayer was meant
"to afford government an opportunity to
proselytize or force truant constituents into
the pews." Town of Greece , 134 S.Ct. at 1825.
Second, the Board of Commissioners has
singled out Bormuth for opprobrium. When
Bormuth objected to being forced to
acknowledge Jesus Christ as God when he
attended a government meeting to discuss
environmental issues from a scientific and
economic perspective, a Commissioner made a
disgusted face and turned his back. County of
Jackson, August 20, 2013 Jackson County
Board of Commissioners Meeting , YouTube
(Aug.
21,
2013),
https://tinyurl.com/yamjn47a
(20:00—
21:09); R. 10 (Am. Compl. ¶¶ 31) (Page ID
#69). During a public meeting, a
Commissioner stated that Bormuth's lawsuit
was an "attack on Christianity and Jesus
Christ, period." County of Jackson, Personnel
& Finance Committee November 12, 2013
Jackson County, MI , YouTube (Dec. 19,
2013),
http://tinyurl.com/2013nov12
(32:50—32:59).
Another
Commissioner
characterized Bormuth's lawsuit as "political
correctness nonsense" and complained that he
has "had political correctness jammed down
[his] throat." Id. at 43:00—43:18. That
Commissioner continued:
[870 F.3d 542]

The Federalist Papers, if you
read them, tell[ ] me that it is
your duty to disobey an illegal
law. And it has taken some
nitwit two hundred-and-some
years to come up with an angle
like this to try to deprive me or
other people, of my faith, of my
rights.
Id. at 43:22—43:41 (emphasis added). In
disparaging Bormuth, the Board of
Commissioners' message is clear: residents
who refuse to participate in the prayers are
disfavored. Indeed, when Bormuth expressed
his belief that the Board of Commissioners was
violating the First Amendment during the
public-comment period of the August 2013
meeting, one of the Commissioners made faces
and then turned his back on Bormuth, refusing
even to look at Bormuth while he spoke. R. 10
(Am. Compl. ¶ 31) (Page ID #69).
The majority brushes these comments aside,
first saying that they were a reaction to
Bormuth bringing "yet another lawsuit"
against the County and "not to [Bormuth's]
beliefs but to the litigious way he chose to
express them." Maj. Op. at 518. The majority
also says that, in any event, "[t]he
Establishment Clause ... does not require
[government officials] to keep their cool." Id.
Neither of the majority's statements is entirely
accurate.
As for the claim that the Commissioners were
reacting to Bormuth's lawsuit, not his beliefs,
the incident where a Commissioner turned his
back on Bormuth and made a face occurred the
first time Bormuth expressed any objection to
the prayer practice, before he filed this lawsuit.
The Commissioners certainly continued to
express publicly their disdain for Bormuth
after he filed this lawsuit, but because they
began publicly expressing this disdain the very
first time he objected to the prayer practice, it
is misleading to downplay their comments as
mere frustration at having to defend a lawsuit
rather than animosity toward Bormuth, his
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beliefs, and his objection to Jackson County's
prayer practice. That "[t]his was not
[Bormuth's] first legal grievance, to put it
mildly," Concurrence at 524, is of no moment.
Regardless
of
how
"litigious"
or
"antagoni[zing]" Bormuth may be, Maj. Op. at
518, the fact is that government officials
refused to listen to his objection, which he
made during a Board of Commissioners
meeting's public comment period, to a prayer
practice that systematically excluded minority
religious views. The Commissioners also called
Bormuth disparaging names and called his
views nonsense.
As for the majority's view that "[t]he
Establishment Clause ... does not require
[government officials] to keep their cool," the
majority acknowledges that the Establishment
Clause does prevent government officials from
singling out religious minorities for
opprobrium. Maj. Op. at 518; see Town of
Greece , 134 S.Ct. at 1825 ("The analysis would
be different if town board members ... singled
out dissidents for opprobrium ..."). The
majority
appears
to argue
that
a
Commissioner turning his back on Bormuth
and refusing to listen to him say that Jackson
County's prayer practice disrespected nonChristian citizens is somehow distinct from
singling him out for opprobrium. My only
response is to ask the reader to imagine
making an earnest, public plea to someone in
a position of authority—a plea not about just
any topic, but about a concern that the
authority figure is disrespecting your religious
beliefs, or disrespecting some value that you
consider central to your life and perhaps
definitive of who you are. You might not be
troubled if the person told you that they
disagreed with your concern, or if they listened
but said nothing in response. But imagine if,
instead of listening, they made a face of disgust
and turned around, refusing to face you.
Would you feel like
[870 F.3d 543]

this government official had expressed
"contempt or distaste usually mingled with
reproach and an implication of inferiority"?
Opprobrium , Merriam–Webster Unabridged
Dictionary
,
http://unabridged.merriamwebster.com/una
bridged/opprobrium (last visited Aug. 16,
2017).
Third, Bormuth has submitted evidence
suggesting that the Board of Commissioners
has "allocated benefits and burdens based on
participation in the prayer." See Town of
Greece , 134 S.Ct. at 1826 (controlling
opinion). Shortly after Bormuth filed his
complaint,
Jackson
County
officials
nominated members for the County's new
Solid Waste Planning Committee from a pool
of applicants. R. 10 (Am. Compl. ¶ 33) (Page
ID #69). Although Bormuth had three years of
experience working on related issues, the
Board of Commissioners did not nominate
him. Id. Given that the Commissioners had
publicly expressed their contempt for
Bormuth, id . ¶ 31 (Page ID #69); see also R. 14
(Pl. First Mot. for Summ. J., Ex. C) (Page ID
#149), the Board of Commissioners' decision
not to nominate him could easily be
interpreted as a response to Bormuth's refusal
to participate in the prayers. Bormuth also
sought to supplement the record with a letter
he received from the Board of Commissioners
denying him appointment to the Board of
Public Works. R. 52 (Pl. Second Mot. to Suppl.
Record at 1) (Page ID #932). Although
Bormuth is confident that he was "the most
qualified
applicant,"
the
Board
of
Commissioners did not name him for the
position. Id. ¶ 6 (Page ID #933). This rejection
came just shy of a month after one of the
Commissioners publicly called Bormuth a
"nitwit." See County of Jackson, Personnel &
Finance Committee November 12, 2013
Jackson County, MI , YouTube (Dec. 19,
2013),
http://tinyurl.com/2013nov12
(43:22—43:41). Like the County's decision not
to nominate him to the Solid Waste Planning
Committee, this decision suggests that the
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Board of Commissioners was denying benefits
to residents based on their beliefs.
The majority wholly fails to reckon with the
possibility that the Board of Commissioners
may have denied Bormuth these committee
positions because of his refusal to participate
in the Christian prayers. Although the majority
claims that it "assume[s] those facts not
accepted by the district court," it defends the
Commissioners' actions by arguing that "[a]ll
we have are unverified assertions from
[Bormuth's] complaint," that Bormuth "failed
to put forth any evidence," and that "there is
nothing in the record" supporting Bormuth's
allegations. Maj. Op. at 519 & n.13. The reason
there is little information in the record about
the Commissioners' motivations is that the
district court refused to allow Bormuth to
depose any of the Commissioners. Had
Bormuth been able to depose the
Commissioners, he might have developed
additional evidence that they denied him
positions because of his refusal to pray. All the
majority's reasoning accomplishes is to
underscore that the district court's error in
denying Bormuth's discovery motions was not
harmless.
Based on the facts before this court, I would
hold that the Jackson County Board of
Commissioners' prayer practice violates the
First Amendment's Establishment Clause. Not
only is the prayer practice well outside the
tradition of historically tolerated prayer, but
also it coerces Jackson County residents to
support and participate in the exercise of
religion. Whether or not there were already
sufficient facts to hold that the Jackson County
prayer practice is unconstitutional, I would
allow Bormuth to conduct discovery to gather
more information about the Commissioners'
purpose in opening their meetings with a
prayer and in rejecting Bormuth's
[870 F.3d 544]
applications
committees.

for

positions

on

F. Conclusion
I conclude by underscoring two factual details
about Jackson County's prayer practice. First,
the Jackson County Board of Commissioners
affirmatively excluded non-Christian prayer
givers, and did so in an effort to control the
content of prayers. See County of Jackson,
Personnel & Finance Committee November
12, 2013 Jackson County, MI , YouTube (Dec.
19, 2013), http://tinyurl.com/2013nov12
(37:47—38:16).
Second,
Commissioners
attempted to silence Bormuth and insulted
him for criticizing their prayer practice. For
example, when Bormuth voiced his concern
about the prayer practice at a meeting, a
Commissioner turned his chair around,
refusing to listen to him. R. 10 (Am. Compl. at
¶ 31) (Page ID #69). One Commissioner said
that Bormuth was "attacking ... my Lord and
savior Jesus Christ." R. 14 (Pl. First Mot. for
Summ. J., Ex. C) (Page ID #149). Separately, a
Commissioner referred to Bormuth as "a
nitwit." County of Jackson, Personnel &
Finance Committee November 12, 2013
Jackson County, MI , YouTube (Dec. 19,
2013),
http://tinyurl.com/2013nov12
(32:50—32:59, 43:00—43:18, 43:22—43:41).

These facts show how far Jackson County's
practice strays from the historically tolerated
tradition of legislative prayer. In Town of
Greece , the Supreme Court made clear that its
decision about the Town of Greece's prayer
practice did not absolve courts of the duty to
evaluate the constitutionality of factually
distinguishable prayer practices. Instead, it
said that "[c]ourts remain free to review the
pattern of prayers over time to determine
whether they comport with the tradition of
solemn, respectful prayer approved in Marsh ,
or whether coercion is a real and substantial
likelihood." Town of Greece , 134 S.Ct. at
1826—27. "If circumstances arise in which the
pattern and practice of ceremonial, legislative
prayer is alleged to be a means to coerce or
intimidate others, the objection can be
county
addressed in the regular course." Id. at 1826 ;
see also Marsh , 463 U.S. at 795, 103 S.Ct.
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3330. Jackson County's prayer practice gives
rise to precisely those circumstances, but the
majority neglects to address them.
In the closing paragraph of his concurrence in
Town of Greece , Justice Alito explains the
limits of Town of Greece's holding. Town of
Greece , 134 S.Ct. at 1834 (Alito, J.,
concurring). Justice Alito underscores the
contrast
between
such
obviously
unconstitutional scenarios as "a litigant
awaiting trial who is asked by the presiding
judge to rise for a Christian prayer, of an
official at a polling place who conveys the
expectation that citizens wishing to vote make
the sign of the cross before casting their
ballots," and the scenario presented in Town
of Greece . Id. In Town of Greece , the prayers
were not invariably Christian, the town made
clear that it would allow any interested
resident to offer an invocation, and
government officials themselves did not say
the prayers or direct the public to participate
in prayers. Id. at 1829.
In the case before us today, the majority is
dangerously close to permitting exactly what
Justice Alito said Town of Greece obviously
does not permit—government officials
instructing citizens to participate in sectarian
prayer before commencing government
proceedings. There is no daylight between
polling place workers asking individuals to
pray before casting their ballots, as in Justice
Alito's example, and county commissioners
asking individuals to pray before participating
in local government meetings, as actually
happens in Jackson County. This similarity
underscores why a
[870 F.3d 545]
tradition that protects the Town of Greece's
right to open its meetings with solemn and
respectful prayers, which was targeted at
legislators and offered by clergy or volunteers
from a variety of faith traditions, does not
protect Jackson County's policy to restrict its
legislative prayer practice to government

officials themselves asking the public to
participate in exclusively Christian prayer.
And certainly, a tradition of solemn and
respectful prayers does not protect Jackson
County's engaging in a legislative prayer
practice that entails Commissioners turning
their chairs when a citizen attempts to voice
his objection to the prayer practice, publicly
deriding a citizen because he speaks out
against the prayer practice, and denying
committee positions to a citizen because he
will not participate in the prayer practice. For
these reasons, I respectfully dissent.
HELENE N.
dissenting.

WHITE,

Circuit

Judge,

DISSENT
I join in the conclusion of a majority of the
judges on this panel that Justice Kennedy's
opinion in Town of Greece, N.Y. v. Galloway ,
–––U.S. ––––, 134 S.Ct. 1811, 188 L.Ed.2d
835 (2014) controls our analysis, not Justice
Thomas's.
I agree with the dissenting judges that we may
properly consider the videos of the Jackson
County Board of Commissioners meetings,
and that Bormuth should have been permitted
to take the discovery he requested and to
supplement the record. I also agree that the
district court erred in granting summary
judgment in favor of Jackson County. I do not
agree that Bormuth is entitled to summary
judgment. Rather, I would remand.
As all agree, legislator-led prayer is
constitutional if it fits within the historical
tradition of legislative prayer identified by the
Supreme Court. See Town of Greece , 134 S.Ct.
at 1819–20. Prayer practices within that
tradition have an appropriate purpose; they
seek to "elevate the purpose of the occasion
and to unite lawmakers in their common
effort," rather than "denigrate nonbelievers or
religious minorities, threaten damnation, or
preach conversion." Id. at 1823. Similarly, our
nation's historical tradition does not include
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prayer practices that are coercive; legislators
may not "single [ ] out dissidents for
opprobrium," "allocate[ ] benefits and burdens
based on participation in the prayer," treat
citizens "differently depending on whether
they joined the invocation," or "signal disfavor
toward nonparticipants or suggest that their
stature in the community was in any way
diminished." Id. at 1826. The majority pays lip
service to these principles by largely
considering the prayer practice in a vacuum,
and drawing the most benign inferences from
the facts it actually confronts. In contrast, the
dissent examines and analyzes the practice
with all its blemishes, as the Court has
directed.
Although I would not find any one factor
controlling, the factors discussed in the
dissenting opinion are important to the
requisite "fact-sensitive" inquiry whether the
prayer practice is coercive. Town of Greece ,
134 S.Ct. at 1825. And, on the record before us,
these factors strongly support the conclusions
that the prayer practice is a far cry from the
practice found constitutional in Town of
Greece , and that the practice is, and indeed is
intended to be, coercive.
Although Jackson County is clearly not
entitled to summary judgment, I would not
grant summary judgment to Bormuth, either.
Because the district court did not consider
most of the evidence discussed by the dissent
and misunderstood its relevance, it did not
consider Jackson County's response to the
evidence. Further, although
[870 F.3d 546]
Jackson County has admitted the authenticity
of the videos, it challenges the factual
inferences drawn by the dissent and should be
permitted to support alternative inferences
with evidence. For these reasons, I conclude
that if the court were to reverse the grant of
summary judgment in favor of Jackson
County, the proper disposition would be to
remand for further proceedings,1 not for entry

of judgment in favor of Bormuth. Of course,
none of this matters given the majority's
affirmance.
-------Notes:
The clerk submitted this case to the en banc
panel of the Sixth Circuit Court of Appeals
before Judge John K. Bush received his
commission on August 31, 2017.
*

The Establishment Clause is applicable to the
states by operation of the Due Process Clause
of the Fourteenth Amendment. See, e.g.,
Everson v. Bd. of Ed. of Ewing Twp., 330 U.S.
1, 67 S.Ct. 504, 91 L.Ed. 711 (1947).
1

We note that even if we were to consider the
proffered videos, our disposition would not
change.
2

Bormuth also contends the district court
erred by not permitting him to supplement the
record with respect to the decision by the
Board to not appoint him to a vacancy on the
Board of Public Works. We address this claim
of error in our text below.
3

In our pre-Town of Greece case law, we
refused to apply Marsh 's historical analysis to
prayers offered before public school boards
and instead applied Lemon 's endorsement
test in line with public school prayer cases. See
Coles ex rel. Coles v. Cleveland Bd. of Educ.,
171 F.3d 369, 379—83 (6th Cir. 1999). Because
the issue is not before us, now is not the time
to decide whether Coles is still viable postTown of Greece.
4

We recognize our view regarding Jackson
County's invocation practice is in conflict with
the Fourth Circuit's recent en banc decision.
See Lund v. Rowan Cty., 863 F.3d 268 (4th
Cir. 2017) (en banc). However, for the reasons
stated in the text of this opinion, and as more
fully explained by the dissenting judges in
Lund, see id. at 296—300 (Niemeyer, J.,
dissenting) and id. at 301—323 (Agee, J.,
5
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dissenting), we find the Fourth Circuit's
majority en banc opinion unpersuasive.

appreciable difference between prayers by
ordained legislators and those legislators who
are not, for both reflect prayers given in a
capacity as a legislator. Nonetheless, we grant
Bormuth's motion, Dkt. #120, which we view
as a response to the historical record
submitted by the Amici.

As but one substantive example, consider the
following prayer offered by a delegate to
Illinois's Constitutional Convention on
January 12, 1870, which is not unlike the many
prayers offered by the Jackson County
Commissioners:
6

See Kris Maher, Muslim–Majority City
Council Elected in Michigan, Wall St. J., Nov.
9,
2015,
http://www.wsj.com/articles/muslimmajority-city-council-elected-in-michigan1447111581.
8

Almighty God, our Heavenly
Father! We recognize Thee as the
great Sovereign of the Universe;
the Father of our spirits; the
Framer of our bodies; the Author
of our life, and the Giver of every
blessing and comfort that makes
life desirable. We thank Thee for
the kind care Thou hast
exercised over us during the last
night. We thank Thee for the
blessing of this morning; and we
pray Thee, Heavenly Father, that
Thy blessing may rest upon us as
a Convention, during this day;
that we may be wise in our
conduct; that we may have
reference to the Divine Glory,
and regard for the best interests
of all who shall be affected by our
action, in all we may do. Give us
not only a sense of our
dependence upon Thee, but give
us all necessary wisdom and
grace, that we may discharge our
duties so that the result shall be
conducive to the good of all
concerned. We ask in the name
of Christ, our Great Redeemer.
Amen.

Bormuth also claims the 1797 Treaty of
Tripoli forbids Jackson County's practice. We
find this argument meritless and follow the
Supreme Court's instruction to focus on
whether the practice "fits within the tradition
long followed in Congress and the state
legislatures." Town of Greece, 134 S.Ct. at
1819. Unrelatedly, we agree with the district
court that Bormuth does not have standing to
assert an Establishment Clause violation on
behalf of the children who sometimes lead
attendees in the Pledge of Allegiance following
the prayer. See Valley Forge Christian Coll. v.
Am. United for Separation of Church & State,
Inc., 454 U.S. 464, 489—90, 102 S.Ct. 752, 70
L.Ed.2d 700 (1982).
9

Writing not for the court, I remain of the
view as expressed in my panel dissent that the
concurring opinion of Justice Thomas is
narrower on the issue of coercion and
therefore controlling. The Supreme Court has
told us that "[w]hen a fragmented Court
decides a case and no single rationale
explaining the result enjoys the assent of five
Justices, the holding of the Court may be
viewed as that position taken by those
Members who concurred in the judgments on
the narrowest grounds." Marks, 430 U.S. at
193, 97 S.Ct. 990 (internal quotation marks
and citation omitted). Only five justices
concurred in Town of Greece. Justices Thomas
and Scalia specifically concurred in Justice
Kennedy's tradition analysis, but not in his
10

State of Illinois, Debates and Proceedings of
the Constitutional Convention of 1869, at 166.
Bormuth suggests these examples do not
show a tradition of legislator-led prayer
because some "involve prayers led by
legislators who were also ministers" and
moves that we take notice of these—and
other—alleged historical nuances. We find no
7
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social-coercion analysis. Instead, Justice
Thomas offered a narrower definition of
coercion: that a more limited set of
government actions—those backed "by force of
law and threat of penalty"—will constitute
coercion. Town of Greece, 134 S.Ct. at 1837
(Thomas, J., concurring in part and in the
judgment) (quoting Lee v. Weisman, 505 U.S.
577, 640, 112 S.Ct. 2649, 120 L.Ed.2d 467
(1992) (Scalia, J., dissenting)). As such, Justice
Thomas's opinion is the narrowest and should
control. Judges Batchelder and Thapar
concur.
In Lund, the Fourth Circuit concluded "these
options, such as they were, served only to
marginalize." 863 F.3d at 288. Even if these
options so marginalized attendees, they are
options Justice Kennedy's plurality opinion
expressly approved. See id. at 320 (Agee, J.,
dissenting) (citing Town of Greece, 134 S.Ct. at
1827 (Kennedy, J.)).
11

See also Bormuth v. City of Jackson, No. 1211235, 2012 WL 5493599 (E.D. Mich. Nov. 13,
2012) ; Bormuth v. Dahlem Conservancy, 837
F.Supp.2d 667 (E.D. Mich. 2011) ; cf. In re:
Peter Carl Bormuth, No. 13–1194 (6th Cir.
April 23, 2013); Bormuth v. Johnson, No. 1613166, 2017 WL 82977 (E.D. Mich. Jan. 10,
2017) ; Bormuth v. Grand River Envtl. Action
Team, No. 321885, 2015 WL 6439007 (Mich.
Ct. App. Oct. 22, 2015).
12

Because we assume those facts not accepted
by the district court, the alleged error, if any,
in denying Bormuth's second motion to
supplement was harmless.
13

In defense of just this test, an obscure legal
academic explained twenty years ago that this
is what federal courts actually do. Rogers,
"Issue Voting" by Multimember Appellate
Courts, 49 VAND. L. REV. 997, 1007—09
(1996) (citing Siegmund v. General
Commodities Corp., 175 F.2d 952 (9th Cir.
1949) (applying National Mutual Ins. Co. v.
Tidewater Transfer Co., 337 U.S. 582, 69 S.Ct.
1173, 93 L.Ed. 1556 (1949) ); Detres v. Lions
Building Corp., 234 F.2d 596 (7th Cir. 1956)
1

(applying Tidewater ); Banco Nacional de
Cuba v. Chase Manhattan Bank, 658 F.2d 875
(2d Cir. 1981) (applying First National City
Bank v. Banco Nacional de Cuba, 406 U.S.
759, 92 S.Ct. 1808, 32 L.Ed.2d 466 (1972) );
Greene v. Teffeteller, 90 F.Supp. 387 (E.D.
Tenn. 1950) (applying Tidewater )).
Amicus Americans United for Separation of
Church and State, not Bormuth, argued that
the Commissioners' pattern of praying only at
meetings that members of the public attended
shows that the Commissioners directed the
prayers at citizens, not at themselves.
Although amicus made this argument rather
than Bormuth, it should be considered for two
reasons. First, the Supreme Court has held
that it can consider arguments raised only by
amicus. See Davis v. United States, 512 U.S.
452, 457 n.*, 114 S.Ct. 2350, 129 L.Ed.2d 362
(1994) ("[W]e will consider arguments raised
only in an amicus brief.") (citing Teague v.
Lane, 489 U.S. 288, 300, 109 S.Ct. 1060, 103
L.Ed.2d 334 (1989) ). If the Supreme Court
considers arguments raised only by amicus,
there is no reason this court should not do so
as well. Second, Americans United's argument
is a more specific argument in support of
Bormuth's general claim that Jackson
County's prayer practice violated the
Establishment Clause. "Once a federal claim is
properly presented, a party can make any
argument in support of that claim; parties are
not limited to the precise arguments they
made below."Yee v. City of Escondido, 503
U.S. 519, 534, 112 S.Ct. 1522, 118 L.Ed.2d 153
(1992). And in a case, like this one, where a
party is pro se, it makes all the more sense to
consider arguments by amicus that refine the
general arguments made by that party. See,
e.g., McPherson v. Coombe, 174 F.3d 276, 280
(2d Cir. 1999) (quoting Burgos v. Hopkins, 14
F.3d 787, 790 (2d Cir. 1994) ) ("[W]e read the
pleadings of a pro se plaintiff liberally and
interpret them ‘to raise the strongest
arguments that they suggest.’ "). Regardless of
whether the court considers this specific
argument about Commissioners praying only
at meetings that members of the public attend,
1
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it should consider the video evidence more
generally.
In fact, at oral argument during the panel
stage of this case, counsel for the County stated
that the official record includes all of the
videos of the Board of Commissioners'
meetings.
2

As discussed below, Bormuth is pro se, so we
must construe his pleadings liberally.
3

Moreover, DaimlerChrysler and Conlin v.
Mortgage Electronic Registration Systems,
Inc., 714 F.3d 355 (6th Cir. 2013), the
published cases that the majority relies on, are
cases in which an argument was not presented
in the district court, not cases in which a fact
was not presented to the district court. They do
not analyze judicial notice of facts or Federal
Rule of Evidence 201. They are consequently
not helpful in analyzing the apparent tension
between Federal Rules of Evidence 201 and
proper role of appellate courts.
4

Because this is one of the Court's more
concrete statements, it is tempting to turn it
into a test and apply it to the County's prayer
practice, as the County endeavored to do in its
brief before the panel. See Appellee Br. at 23,
25. The Court's statement, however, must be
viewed through the lens of Galloway and
Stephens's insistence that legislative prayers
be ecumenical. In other words, the statement
is limited to challenges based on content alone.
5

Justice Kennedy's plurality opinion is the
controlling opinion on the issue of coercion, as
discussed more fully below.
6

In Unan, which the majority relies on, we
concluded that the plaintiffs "failed to comply
not only with the formal requirements of Rule
56(d), but also its substance" by failing to
object to the district court's decision to hold
discovery in abeyance and by conceding that
they did not indicate who they would seek to
depose or what documents they would request.
853 F.3d at 293. By contrast, Bormuth
complied with the substance of Rule 56(d) by
7

specifically indicating that he sought to depose
the Jackson County Commissioners and to
obtain documents related to the Resource
Recovery Facility.
There is no support for the proposition in
Judge Sutton's concurrence that Bormuth
should not be treated the same as other pro se
litigants because he "insisted on not having an
attorney, even when one was offered."
Concurrence at 524. I note that the
concurrence cites no authority for this
proposition, most likely because there is none.
I also note that this proposition is as illconceived as it is unsupported.
8

The Supreme Court has instructed that
"[w]hen a fragmented Court decides a case and
no single rationale explaining the result enjoys
the assent of five Justices, ‘the holding of the
Court may be viewed as that position taken by
those Members who concurred in the
judgments on the narrowest grounds.’ " Marks
v. United States, 430 U.S. 188, 193, 97 S.Ct.
990, 51 L.Ed.2d 260 (1977) (quoting Gregg v.
Georgia, 428 U.S. 153, 169 n.15, 96 S.Ct. 2909,
49 L.Ed.2d 859 (1976) (opinion of Stewart,
Powell, and Stevens, JJ.)). This court has held
that " ‘narrowest’ opinion refers to the one
which relies on the ‘least’ doctrinally ‘farreaching-common ground’ among the Justices
in the majority: it is the concurring opinion
that offers the least change to the law." United
States v. Cundiff, 555 F.3d 200, 209 (6th Cir.
2009). In Town of Greece, Justice Kennedy's
opinion is the narrowest. Although Justice
Thomas's conception of coercion is more
restrictive, Justice Kennedy's conception of
coercion "offers the least change to the law."
Cundiff, 555 F.3d at 209. There is controlling
precedent supporting Justice Kennedy's
opinion and no controlling precedent
supporting Justice Thomas's concurrence.
Justice Thomas's concurrence is neither the
"the least doctrinally far-reaching-common
ground among the Justices in the majority,"
nor the "opinion that offers the least change to
the law." Cundiff, 555 F.3d at 209 (internal
quotation marks omitted). And when viewed
9
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within the context of the Court's holding,
Justice Kennedy's opinion clearly represents
the narrowest grounds. The Court's holding
was that there was no coercion. According to
Justice Kennedy, this was because there was
no coercion in the record. According to Justice
Thomas, this was because there could never be
coercion absent formal legal compulsion.
Within the context of a ruling against the
respondents, therefore, the narrower opinion
is Justice Kennedy's, not Justice Thomas's.
Accordingly, Justice Kennedy's conception of
coercion is the holding of the Court.
In Town of Greece, the Supreme Court had
the benefit of a fully developed record, which
included affidavits and deposition testimony
from several town officials. See Galloway v.
Town of Greece, 732 F.Supp.2d 195, 201
(W.D.N.Y.
2010)
(subsequent
history
omitted).
1

--------

-50-

What is NCCJ?

Inclusive public prayer
in a pluralistic society

The National Conference for
Community and Justice, founded
in 1927 as The National Conference
of Christians and Jews, is a human
relations organization dedicated
to fighting bias, bigotry and racism
in America. NCCJ promotes understanding and respect through
advocacy, conflict resolution
and education.

must be sensitive to a
diversity of faiths.

Leading such prayer
is both a privilege and
a responsibility.

WHEN YOU ARE ASKED
TO GIVE PUBLIC PRAYER
IN A
DIVERSE
IN A
SOCIETY
DIVERSE
SOCIETY

NCCJ promotes quality inter-group
relations by empowering individuals
and leaders to create institutional
changes that will transform
communities, in which people from
different religious, racial, ethnic and
cultural backgrounds learn to live
together with mutual respect and
without compromising their faiths
and their identities.

Guidelines for Civic Occasions

820A Prospect Hill Road
Windsor, CT 06095
860-683-1039
Fax 860-683-1409
www.nccj.org

PUBLIC PRAYER
IN A DIVERSE SOCIETY
Guidelines for Civic Occasions
Faith leaders and others are sometimes called upon to
present prayer at civic occasions including club meetings,
legislative sessions, graduations, political rallies, testimonial
dinners and community forums. Prayer in such secular
settings can and should bind a group together in a common
concern. However, it can become unintentionally divisive,
when forms or language exclude persons from faith traditions
different than that of the speaker.
Individuals who lead the general community in prayer have the
responsibility to be clear about the public nature of the
occasion and respectful of the composition of the audience.
Prayer on behalf of the entire community should be easily
shared by listeners from different faiths and traditions.

INCLUSIVE
PUBLIC PRAYER


Seeks the highest common denominator without
compromise of conscience.



Calls upon God on behalf of the particular public
gathered; avoids individual petitions.



Uses forms and vocabulary that allow persons of
different faiths to give assent to what is said.

Sensitivity to the public ‘s diversity and a
commitment to inclusiveness should also apply to the
content of meditations or addresses on civic occasions,
and to the selection and performance of music.


Uses universal, inclusive terms for deity rather
than particular proper names for divine manifestations. Some opening invocations are “Almighty
God,” ”Our Maker,” “Source of all Being,” “Creator
God,” or “Creator and Sustainer.” Possible closing
words are “Hear Our Prayer,” “May Goodness
Flourish,” or simply, “Amen.”



Uses the language most widely understood by the
audience, unless one purpose of the event is to
express ethnic/cultural diversity, in which case
multiple languages can be effective.



Considers other creative alternatives, such as a
moment of silence.



Remains faithful to the purposes of acknowledging
divine presence, giving thanks and seeking blessing,
and is not used as an opportunity to preach, argue
or testify.

Inclusive Public Prayer is nonsectarian, general and carefully
planned to avoid embarrassments and misunderstandings. On
civic occasions, it is authentic prayer that also enables people
to recognize the pluralism of American society.
When asking a person to offer a prayer on a civic occasion, it
is important to explain clearly the need for general and
inclusive prayer. Some persons are reluctant to offer
Inclusive Public Prayer. This position should be respected, and
the individual should be given the option of gracefully declining
the invitation.

Individuals who lead the
general community in prayer
have the responsibility to be clear
about the public nature of the
occasion and respectful of the
composition of the audience

